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Item 2.01.

Completion of Acquisition or Disposition of Assets

Effective August 31, 2017, DowDuPont Inc. (f/k/a Diamond-Orion Holdco, Inc.) (the “ Company ”) completed the previously announced merger of
equals transaction contemplated by the Agreement and Plan of Merger, dated as of December 11, 2015, as amended on March 31, 2017 (the “ Merger Agreement
”), by and among The Dow Chemical Company (“ Dow ”), E. I. du Pont de Nemours and Company (“ DuPont ”), the Company, Diamond Merger Sub, Inc. (“
Diamond Merger Sub ”) and Orion Merger Sub, Inc. (“ Orion Merger Sub ”). Pursuant to the Merger Agreement, (i) Diamond Merger Sub was merged with and
into Dow, with Dow surviving the merger as a wholly owned subsidiary of the Company (the “ Diamond Merger ”) and (ii) Orion Merger Sub was merged with
and into DuPont, with DuPont surviving the merger as a subsidiary of the Company (the “ Orion Merger ” and, together with the Diamond Merger, the “ Mergers
”). Upon the consummation of the Mergers, each of Dow and DuPont became subsidiaries of the Company.
Upon completion of the Diamond Merger, each share of common stock, par value $2.50 per share, of Dow (the “ Dow Common Stock ”) (excluding
any shares of Dow Common Stock that were held in treasury immediately prior to the effective time of the Diamond Merger, which were automatically canceled
and retired for no consideration) was converted into the right to receive one fully paid and non-assessable share of common stock, par value $0.01 per share, of the
Company (the “ Company Common Stock ”). Upon completion of the Orion Merger, (i) each share of common stock, par value $0.30 per share, of DuPont (the “
DuPont Common Stock ”) (excluding any shares of DuPont Common Stock that were held in treasury immediately prior to the effective time of the Orion Merger,
which were automatically canceled and retired for no consideration) was converted into the right to receive 1.2820 fully paid and non-assessable shares of
Company Common Stock, in addition to cash in lieu of any fractional shares of Company Common Stock, and (ii) each share of DuPont Preferred Stock—$4.50
Series and DuPont Preferred Stock—$3.50 Series (collectively, the “ DuPont Preferred Stock ”) issued and outstanding immediately prior to the effective time of
the Mergers remains issued and outstanding and was unaffected by the Mergers.
As provided in the Merger Agreement, at the effective time of the Mergers, (i) all options, deferred stock, performance deferred stock and other equity
awards relating to shares of Dow Common Stock outstanding immediately prior to the effective time of the Mergers were generally automatically converted into
options, deferred stock, performance deferred stock and other equity awards, respectively, relating to shares of Company Common Stock after giving effect to
appropriate adjustments to reflect the Mergers and otherwise generally on the same terms and conditions as applied under the applicable plans and award
agreements immediately prior to the effective time of the Mergers, and (ii) all options relating to shares of DuPont Common Stock that were outstanding
immediately prior to the effective time of the Mergers were generally automatically converted into options relating to shares of Company Common Stock and all
restricted stock units and performance based restricted stock units relating to shares of DuPont Common Stock that were outstanding immediately prior to the
effective time of the Mergers were generally automatically converted into restricted stock units relating to shares of Company Common Stock, in each case after
giving effect to appropriate adjustments to reflect the Mergers and otherwise generally on the same terms and conditions as applied under the applicable plans and
award agreements immediately prior to the effective time of the Mergers.
The issuance of shares of Company Common Stock in connection with the Mergers, as described above, was registered under the Securities Act of
1933, as amended, pursuant to a registration statement on Form S–4 (File No. 333-209869), filed by the Company with the Securities and Exchange Commission (“
SEC ”) and declared effective on June 9, 2016. The joint proxy statement/prospectus of the Company, Dow and DuPont (the “ Joint Proxy Statement/Prospectus ”)
included in the registration statement contains additional information about the Mergers and the related transactions. The description of the Company Common
Stock set forth in the Joint Proxy Statement/Prospectus is incorporated herein by reference. Additional information about the Mergers is also contained in Current
Reports on Form 8–K filed by Dow and DuPont and incorporated by reference into the Joint Proxy Statement/Prospectus.
This Current Report on Form 8-K establishes the Company as the successor issuer to Dow and DuPont pursuant to Rule 12g-3(c) under the Securities
Exchange Act of 1934, as amended (the “ Exchange Act ”). Pursuant to 12g-3(d) under the Exchange Act, shares of Company Common Stock are deemed to be
registered under Section 12(b) of the Exchange Act, and the Company is subject to the informational requirements of the Exchange Act, and the rules and
regulations promulgated thereunder. The Company hereby reports this succession in accordance with Rule 12g-3(f) under the Exchange Act. The shares of the
Company Common Stock will trade on the New York Stock Exchange (“ NYSE ”) under the ticker symbol “DWDP”.
The description of the Merger Agreement contained herein does not purport to be complete and is qualified in its entirety by reference to the Merger
Agreement, a copy of which is filed as Exhibit 2.1 and 2.2 hereto and is incorporated herein by reference. This summary is not intended to modify or supplement
any factual disclosures about the Company, Dow or

DuPont, and should not be relied upon as disclosure about the Company, Dow or DuPont without consideration of the periodic and current reports and statements
that the Company, Dow and DuPont file with the SEC. The terms of the Merger Agreement govern the contractual rights and relationships, and allocate risks,
among the parties in relation to the transactions contemplated by the Merger Agreement. In particular, the representations and warranties made by the parties to
each other in the Merger Agreement reflect negotiations between, and are solely for the benefit of, the parties thereto and may be limited or modified by a variety
of factors, including: subsequent events, information included in public filings, disclosures made during negotiations, correspondence between the parties and
disclosure schedules to the Merger Agreement. Accordingly, the representations and warranties may not describe the actual state of affairs at the date they were
made or at any other time and you should not rely on them as statements of fact.
Item 3.01.

Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer of Listing.

Prior to the Mergers, shares of Dow Common Stock and DuPont Common Stock were each registered pursuant to Section 12(b) of the Exchange Act
and listed on the NYSE. As a result of the Mergers, on August 31, 2017, Dow requested that the NYSE withdraw the Dow Common Stock from listing on the
NYSE and file a Form 25 with the SEC to report that the shares of Dow Common Stock are no longer listed on the NYSE, and DuPont requested that the NYSE
withdraw the DuPont Common Stock from listing on the NYSE and file a Form 25 with the SEC to report that the shares of DuPont Common Stock are no longer
listed on the NYSE. The shares of both Dow Common Stock and DuPont Common Stock were suspended from trading on the NYSE prior to the open of trading on
September 1, 2017.
The DuPont Preferred Stock remains listed on the NYSE.
The information set forth in Item 2.01 of this Current Report on Form 8-K is incorporated by reference into this Item 3.01.
Item 3.03.

Material Modification to Rights of Security Holders.
The information set forth in Items 2.01, 3.01 and 5.03 of this Current Report on Form 8-K is incorporated by reference into this Item 3.03.

Item 5.01.

Changes in Control of Registrant.

Prior to the effective time of the Mergers, the Company was jointly owned and jointly controlled by Dow and DuPont. As of the effective time of the
Mergers, the shares of Company Common Stock are now held by the former holders of Dow Common Stock and DuPont Common Stock. Pursuant to the Merger
Agreement, immediately following the effective time of the Mergers, all shares of Company Common Stock owned by Dow or DuPont were surrendered to the
Company for no consideration. Each share of DuPont Preferred Stock issued and outstanding immediately prior to the effective time of the Mergers remains issued
and outstanding and was unaffected by the Mergers. The information set forth in Items 2.01, 3.03 and 5.02 of this Current Report on Form 8-K is incorporated by
reference into this Item 5.01.
Item 5.02.

Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

Resignation and Appointment of Directors
Immediately prior to the effective time of the Mergers, the Company’s board of directors (the “ Board ”) approved an increase in the size of the Board
from two to sixteen directors.
In connection with the completion of the Mergers, each current director serving on the Board resigned effective as of the effective time of the Mergers.
In addition, in accordance with the terms of the Merger Agreement and effective as of the effective time of the Mergers:

•
•

each of the following former members of the Dow board of directors was designated and appointed to the Board: James A. Bell, Andrew N.
Liveris, Jeff M. Fettig, Raymond J. Milchovich, Paul Polman, Dennis H. Reilley, James M. Ringler and Ruth G. Shaw; and
each of the following former members of the DuPont board of directors was designated and appointed to the Board: Lamberto Andreotti,
Edward D. Breen, Robert A. Brown, Alexander M. Cutler, Marillyn A. Hewson, Lois D. Juliber, Lee M. Thomas and Patrick J. Ward.

Committee Appointments
As of the effective time of the Mergers, the individuals identified below were designated and appointed to the Audit Committee and Audit
Subcommittees, the Compensation Committee and Compensation Subcommittees, the Corporate Governance Committee, the Environment, Health, Safety and
Technology Committee, the AgCo Advisory Committee, the Materials Advisory Committee and the Specialties Advisory Committee, respectively, of the Board:
Audit Committee
James A. Bell (Co-Chairperson)
Robert A. Brown
James M. Ringler
Patrick J. Ward (Co-Chairperson)
DuPont Audit Subcommittee
Robert A. Brown
Patrick J. Ward (Chairperson)
Dow Audit Subcommittee
James A. Bell (Chairperson)
James M. Ringler
Compensation Committee
Lamberto Andreotti
Lois D. Juliber (Co-Chairperson)
Raymond J. Milchovich
Dennis H. Reilley (Co-Chairperson)
DuPont Compensation Subcommittee
Lamberto Andreotti
Lois D. Juliber (Chairperson)
Dow Compensation Subcommittee
Raymond J. Milchovich
Dennis H. Reilley (Chairperson)
Corporate Governance Committee
Alexander M. Cutler (Co-Chairperson)
Jeff M. Fettig (Co-Chairperson)
Marillyn A. Hewson
Paul Polman

Environment, Health, Safety and Technology Committee
Edward D. Breen (Co-Chairperson)
Andrew N. Liveris (Co-Chairperson)
Ruth G. Shaw
Lee M. Thomas
AgCo Advisory Committee
Edward D. Breen (Chairman)
Andrew N. Liveris
Alexander M. Cutler
Lamberto Andreotti
Robert A. Brown
Marillyn A. Hewson
Lois D. Juliber
Lee M. Thomas
Patrick J. Ward
Eleuthère I. du Pont ( ex officio )
Materials Advisory Committee
Andrew N. Liveris (Chairman)
Edward D. Breen
James A. Bell
Jeff M. Fettig
Raymond J. Milchovich
Paul Polman
Dennis H. Reilley
James M. Ringler
Ruth G. Shaw
Ajay Banga ( ex officio )
Jacqueline K. Barton ( ex officio )
Richard K. Davis ( ex officio )
Robert S. (Steve) Miller ( ex officio )
Specialties Advisory Committee
Edward D. Breen (Chairman)
Andrew N. Liveris
Resignation and Appointment of Officers
In connection with the Mergers and pursuant to the Merger Agreement, each current officer of the Company resigned as of the effective time of the
Mergers and the Board appointed the following new executive officers of the Company as of the effective time of the Mergers. The names of these executive
officers and their respective positions are indicated below:
Andrew N. Liveris
Edward D. Breen
Howard I. Ungerleider
Stacy L. Fox

Executive Chairman
Chief Executive Officer
Chief Financial Officer
General Counsel and Secretary

James R. Fitterling
James C. Collins
Marc Doyle
Charles J. Kalil
Jeanmarie F. Desmond
Ronald C. Edmonds

Chief Operating Officer, Material Science Business
Chief Operating Officer, Agriculture Business
Chief Operating Officer, Specialty Products Business
Special Counsellor to the Executive Chairman and General Counsel for the Material Science
Business
Co-Controller (Co-Principal Accounting Officer)
Co-Controller (Co-Principal Accounting Officer)

Biographical information for each of the Company’s executive officers is set forth below.
Name

Biographical Information

Andrew N. Liveris

Mr. Liveris will serve as the Executive Chairman of the Company. Prior to the Mergers, Mr. Liveris most recently
served as the Chairman and Chief Executive Officer of Dow. Mr. Liveris joined The Dow Chemical Company in
1976 and subsequently held various executive positions, including President, from 2004 to February 2016, and Chief
Executive Officer and Director, from 2004 to date, and Chairman, from 2006 to date.

63

Edward D. Breen

Mr. Breen will serve as the Chief Executive Officer of the Company. Prior to the Mergers, Mr. Breen served as
Chairman of the Board and Chief Executive Officer of DuPont since November 2015. He formerly served as
DuPont’s Interim Chair and Chief Executive Officer during October 2015. He served as Chairman, from July 2002
to March 2016, and Chief Executive Officer, from July 2002 to September 2012, of Tyco International, plc, a
leading global provider of security products and services, fire detection and suppression products and services and
life safety products. Prior to joining Tyco, Mr. Breen held senior management positions at Motorola, including as
President and Chief Operating Officer, and General Instrument Corporation, including as Chairman, President and
Chief Executive Officer. Mr. Breen is a director of Comcast Corporation (since 2014 and 2005 to 2011). Mr. Breen
is a member of the Advisory Board of New Mountain Capital LLC, a private equity firm.

61

Howard I. Ungerleider

Mr. Ungerleider will serve as the Chief Financial Officer of the Company. Prior to the Mergers, Mr. Ungerleider
served as Vice Chairman and Chief Financial Officer of Dow since October 2015. Mr. Ungerleider served as Chief
Financial Officer and Executive Vice President October 2014 to October 2015. He served as Executive Vice
President of Dow’s Advanced Materials Division from September 2012 to October 2014. From March 2011 to
September 2012, he served as Senior Vice President and President of Dow’s Performance Plastics Division. From
2008 to 2011, he served as Vice President of Investor Relations. In 2006, he was appointed North American
Commercial Vice President for Dow’s Basic Plastics business portfolio. He was named Business Director for Dow’s
global Wire and Cable Compounds business in 2000, and in 2004, he became the Global Director of Integrated
Supply Chain for Plastics, Performance Chemicals and Thermosets. Mr. Ungerleider joined Dow in 1990.

49

Stacy L. Fox

Ms. Fox will serve as the General Counsel and Secretary of the Company. Prior to the Mergers, Ms. Fox served as
Senior Vice President and General Counsel of DuPont since joining DuPont in October 2014. In January 2016, Ms.
Fox assumed responsibility for Corporate Communications at DuPont. Prior to joining DuPont she served as Deputy
Emergency Manager of the City of Detroit. Prior to that role, she was Senior Vice President of Strategy and General
Counsel of Sunoco, Inc. She also served as a member of the Board of Directors of Sunoco Partners LLC. Earlier, she
served as Executive Vice President of Corporate Transactions and Legal Affairs for Visteon. Ms. Fox is also a
founder and principal of the Roxbury Group.

63

Age

James R. Fitterling

Mr. Fitterling will serve as the Chief Operating Officer, Material Science Business of the Company. Prior to the
Mergers, Mr. Fitterling served as President and Chief Operating Officer of Dow since February 2016. From October
2015 to February 2016, he served as Vice Chairman and Chief Operating Officer. From October 2014 to October
2015, he served as Vice Chairman of Business Operations for Dow. From December 2013 to October 2014, he served
as Executive Vice President of Feedstocks, Performance Plastics and Supply Chain. From September 2012 to
December 2013, he served as Executive Vice President of Feedstocks, Performance Plastics, for Asia and Latin
America. From September 2011 to September 2012, he served as Executive Vice President and President of
Feedstocks & Energy and Corporate Development. Mr. Fitterling joined Dow in 1984.

55

James C. Collins

Mr. Collins will serve as the Chief Operating Officer, Agriculture Business of the Company. Prior to the Mergers,
Mr. Collins served as Executive Vice President at DuPont since January 2016. Mr. Collins joined DuPont in 1984 as
an engineer. He has held positions in engineering, supervision and plant management at a variety of manufacturing
sites. In 1993, he joined the Agriculture Sales & Marketing Group where he served in a variety of roles across the
globe supporting DuPont’s seed and crop protection businesses. From 2004 to 2010, he was responsible for DuPont
Crop Protection as Vice President and General Manager and then President. In January 2011, he was appointed Vice
President for Acquisition & Integration of Danisco, and was named President of DuPont Industrial Biosciences in
May of that year. Beginning in September 2013, he assumed additional business and functional responsibilities as
Senior Vice President. In December 2014, he was named Executive Vice President and had responsibility for the
Electronics & Communications, Industrial Biosciences, Performance Materials segments as well as regional
management for Europe, Middle East, Africa and Canada and Corporate Communications. In January 2016, Mr.
Collins assumed responsibility for the Agriculture businesses.

54

Marc Doyle

Mr. Doyle will serve as the Chief Operating Officer, Specialty Products Business of the Company. Prior to the
Mergers, Mr. Doyle served as Executive Vice President at DuPont since January 2016. Mr. Doyle joined DuPont in
1995 as a research scientist within DuPont Central Research & Development. He has held positions in business
development, marketing and business management, including strategic planning manager, global displays business
manager and regional business director of the Asia Pacific region for the Microcircuit Materials business. In February
2008, he became the Global Business Director for DuPont Photovoltaic Solutions within the DuPont Electronics &
Communications business. He was named Global Market and Product Director for DuPont Protection Technologies
in September 2011. In this role, Mr. Doyle had been responsible for the Kevlar ® and Nomex ® product lines
globally. In June 2013 he was named President of DuPont Protection Technologies. In July 2015, he was named
Senior Vice President and assumed responsibility for the Safety & Protection businesses. In January 2016, he was
named Executive Vice President and assumed responsibility for the Electronics & Communications, Protection
Solutions, Sustainable Solutions, Industrial Biosciences, Nutrition & Health, and Performance Materials businesses.

48

Charles J. Kalil

Mr. Kalil will serve as the Special Counsellor to the Executive Chairman and General Counsel for the Material
Science Business of the Company. Prior to the Mergers, Mr. Kalil served as Executive Vice President at Dow since
2008 and General Counsel since 2004. He served as Corporate Secretary from 2005 to February 2015. Mr. Kalil
joined Dow in Midland in 1980 as an attorney in Environmental Law. In 2000 Mr. Kalil was named Assistant
General Counsel for Corporate Financial Law and was primarily responsible for obtaining regulatory approvals for
the UCC acquisition. In 2003, Mr. Kalil was named Associate General Counsel and Director, Corporate Legal
Affairs, which included responsibility for Corporate Financial Law, Mergers

66

and Acquisitions, Affiliated Companies and Insurance and Global Litigation. In November 2004, he was appointed
Corporate Vice President and General Counsel, and was named Corporate Secretary in July 2005. He was appointed
Senior Vice President in March 2007. In February 2008, he was promoted to Executive Vice President, at which time
he assumed additional responsibility for Government Affairs.
Jeanmarie F. Desmond

Ms. Desmond will serve as the Co-Controller of the Company. Prior to the Mergers, Ms. Desmond served as Vice
President and Controller of DuPont since August 2015. Ms. Desmond joined DuPont in 1989 and has spent her career
in various finance roles in controllership, investor relations, tax and financial planning and analysis. In 2001, Ms.
Desmond joined Crop Protection and moved to Cernay, France, as Finance Operations and Credit manager for
Europe, Middle East & Africa. Returning to the United States in 2004, Ms. Desmond took on a series of leadership
roles including Global Finance manager for Titanium Technologies, manager of Global Tax Accounting and
Controller of Coatings & Color Technology platform. In 2010 she was named director, Investor Relations, followed
by director, Finance Integration Projects. In 2012, Ms. Desmond became director, Corporate Accounting and
Reporting. In September 2014, she was appointed General Auditor and Chief Ethics & Compliance leader with global
responsibility for internal audit, ethics and compliance.

50

Ronald C. Edmonds

Mr. Edmonds will serve as the Co-Controller of the Company. Prior to the Mergers, Mr. Edmonds served as
Controller and Vice President of Controllers and Tax of Dow. Mr. Edmonds was named Vice President and
Controller in November 2009 and assumed responsibility for the Tax Department in January 2016. Mr. Edmonds
joined Dow in 1992 in the Corporate Audit Department as the Latin America Audit Manager and was transferred to
Sao Paulo, Brazil in 1993. In 1994, Mr. Edmonds moved to the Controllers Department as the Latin America
Controller for payables accounting. In 1997, Mr. Edmonds transferred to Midland and was named Global Payables
Controller. In 1998, he was named Director of the global procurement service center. Mr. Edmonds was named
Global Accounting Director in 2001. Mr. Edmonds was appointed Business Finance Vice President for Performance
Plastics & Chemicals and Market Facing Businesses in 2007. He was named Vice President and Assistant Controller
in January 2009.

60

Compensatory Plans
In connection with and effective upon the closing of the Mergers, the Company assumed all Dow and DuPont equity incentive compensation awards
outstanding immediately before the Mergers (in the case of DuPont Common Stock, as equitably adjusted to reflect the exchange ratio in the conversion of DuPont
Common Stock into Company Common Stock and, in each case, otherwise on the terms and conditions set forth in the Merger Agreement). In addition, the
Company also assumed sponsorship of each equity incentive compensation plan of Dow (with each Dow equity incentive plan being amended and restated to
change each reference therein to Dow or Dow Common Stock to a reference to the Company and the Company Common Stock and otherwise on the terms and
conditions set forth in the Merger Agreement) and of DuPont (with each reference to DuPont and DuPont Common Stock therein having been amended to be
deemed a reference to the Company and the Company Common Stock, as equitably adjusted, pursuant to the terms of each DuPont equity incentive plan, as
amended, and otherwise on the terms and conditions set forth in the Merger Agreement).
In addition, in connection with and effective upon the closing of the Mergers, the Company has agreed to honor (or to cause to be honored) the various
employee benefit plans of Dow and DuPont, including without limitation those covering directors and executive officers of the Company and specifically including
the DuPont Senior Executive Severance Plan, the DuPont Stock Accumulation and Deferred Compensation Plan for Directors, the DuPont Management Deferred
Compensation Plan, DuPont’s Retirement Savings Restoration Plan, Dow’s Executives’ Supplemental Retirement Plan, The Dow Chemical Company Voluntary
Deferred Compensation Plan for Outside Directors, The Dow Chemical Company Voluntary Deferred Compensation Plan for Non-Employee Directors and the
Change in Control Executive Severance Agreements between Dow and each of Mr. Liveris, Mr. Kalil and one other executive officer of Dow.

Item 5.03.

Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On August 31, 2017, in connection with the completion of the Mergers and pursuant to the Merger Agreement, the Company amended and restated its
Certificate of Incorporation and its Bylaws to reflect the changes contemplated by the Merger Agreement and described in the Joint Proxy Statement/Prospectus. In
addition, the Bylaws were amended to implement proxy access, permitting an eligible holder of Company Common Stock, or a group of up to 20 eligible holders of
Company Common Stock and beneficial owners, owning 3% or more of Company Common Stock continuously for at least three years to nominate and include in
the Company’s proxy materials director nominees constituting up to the greater of two individuals or 20% of the number of the Company’s directors then serving,
provided that the holder(s) of Company Common Stock and the nominee(s) satisfy the requirements specified in the Bylaws. The Amended and Restated
Certificate of Incorporation of the Company and the Amended and Restated Bylaws of the Company are filed as Exhibits 3.1 and 3.2, respectively, to this Current
Report on Form 8-K and are incorporated herein by reference.
Item 8.01.

Other Events.

On September 1, 2017, the Company issued a press release in connection with the completion of the Mergers. A copy of the press release is attached
hereto as Exhibit 99.1 and is incorporated by reference herein.
Item 9.01

Financial Statements and Exhibits.

(a) Financial Statements of Business Acquired.
To be filed by amendment not later than 71 calendar days after the latest date this Current Report is required to be filed with the SEC.
(b) Pro Forma Financial Information.
To be filed by amendment not later than 71 calendar days after the latest date this Current Report is required to be filed with the SEC.
Exhibit
Number

Description of Exhibit

2.1

Agreement and Plan of Merger, dated as of December 11, 2015, by and among the Company, Dow, DuPont, Diamond Merger Sub and Orion
Merger Sub (incorporated by reference to Annex A of the Company’s Registration Statement on Form S-4 initially filed with the SEC on March
1, 2016 (File No. 333-209869)).

2.2

Amendment No. 1 to Agreement and Plan of Merger, dated as of March 31, 2017, by and among the Company, Dow, DuPont, Diamond Merger
Sub and Orion Merger Sub. (incorporated by reference to Dow’s and DuPont’s respective Current Reports on Form 8-K filed with the SEC on
March 31, 2017).

3.1

Amended and Restated Certificate of Incorporation of the Company.

3.2

Amended and Restated Bylaws of the Company.

99.1

Press Release, dated September 1, 2017.

SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
DOWDUPONT INC.
(Registrant)
By:
/s/ Jeanmarie F. Desmond
Name: Jeanmarie F. Desmond
Title: Co-Controller
By:
/s/ Ronald C. Edmonds
Name: Ronald C. Edmonds
Title: Co-Controller
Date: September 1, 2017
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Merger Sub (incorporated by reference to Annex A of the Company’s Registration Statement on Form S-4 initially filed with the SEC on March
1, 2016 (File No. 333-209869)).

2.2

Amendment No. 1 to Agreement and Plan of Merger, dated as of March 31, 2017, by and among the Company, Dow, DuPont, Diamond Merger
Sub and Orion Merger Sub. (incorporated by reference to Dow’s and DuPont’s respective Current Reports on Form 8-K filed with the SEC on
March 31, 2017).

3.1

Amended and Restated Certificate of Incorporation of the Company.

3.2

Amended and Restated Bylaws of the Company.

99.1

Press Release, dated September 1, 2017.

Exhibit 3.1
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
DOWDUPONT INC.
AUGUST 31, 2017
DowDuPont Inc. (hereinafter called the “ Company ”), a corporation organized and existing under the laws of the State of Delaware, does hereby certify as
follows:
FIRST: The present name of the Company is DowDuPont Inc. The original Certificate of Incorporation of the Company was filed with the Secretary of State
of the State of Delaware on December 9, 2015 under the name Diamond-Orion HoldCo, Inc. A Certificate of Amendment to the original Certificate of
Incorporation was filed with the Secretary of State of the State of Delaware on February 9, 2016 to change the name of the Company to DowDuPont Inc.
SECOND: This Amended and Restated Certificate of Incorporation has been duly adopted by the Company in accordance with the provisions of Sections
242 and 245 of the General Corporation Law of the State of Delaware and has been approved by the requisite vote of the stockholders of the Company in
accordance with the provisions of Section 228 of the General Corporation Law of the State of Delaware.
THIRD: This Amended and Restated Certificate of Incorporation amends, restates and integrates the provisions of the corporation’s original Certificate of
Incorporation.
FOURTH: The text of the Certificate of Incorporation of the Company is hereby amended and restated to read in its entirety as follows:
ARTICLE I
NAME
The name of the Company is DowDuPont Inc.
ARTICLE II
REGISTERED OFFICE AND AGENT
The address of the registered office of the Company in the State of Delaware is Corporation Trust Center, 1209 Orange Street, in the City of Wilmington,
County of New Castle 19801. The name of its registered agent at that address is The Corporation Trust Company.
ARTICLE III
PURPOSE AND POWERS
The purpose of the Company is to engage in any lawful act or activity for which a corporation may now or hereafter be organized under the General
Corporation Law of the State of Delaware. The Company shall have all powers that may now or hereafter be lawful for a corporation to exercise under the General
Corporation Law of the State of Delaware.

ARTICLE IV
CAPITAL STOCK
(A)

Classes of Stock . The total number of shares of stock of all classes of capital stock that the Company is authorized to issue is 5,250,000,000 shares.
The authorized capital stock is divided into 250,000,000 shares of preferred stock having a par value of $0.01 per share (hereinafter, the “ Preferred
Stock ”) and 5,000,000,000 shares of common stock having a par value of $0.01 per share (hereinafter, the “ Common Stock ”).

(B)

Preferred Stock .
1.

Shares of Preferred Stock of the Company may be issued from time to time in one or more series, the shares of each series to have such voting
powers, full or limited, if any, and such designations, preferences and relative, participating, optional or other special rights, and qualifications,
limitations or restrictions thereof, as are stated and expressed herein or in the resolution or resolutions providing for the issue of such series,
adopted by the Board of Directors as hereinafter provided.

2.

Authority is hereby expressly granted to the Board of Directors of the Company, subject to the provisions of this Article IV and to the
limitations prescribed by the General Corporation Law of the State of Delaware, to authorize by resolution or resolutions from time to time the
issuance of one or more series of Preferred Stock out of the authorized but unissued shares of Preferred Stock and with respect to each such
series to fix, by filing a certificate of designation pursuant to the General Corporation Law of the State of Delaware setting forth such
resolution or resolutions and providing for the issuance of such series, the voting powers, full or limited, if any, of the shares of such series and
the designations, preferences and relative, participating, optional or other special rights, and qualifications, limitations or restrictions thereof.
The authority of the Board of Directors with respect to each series shall include, but not be limited to, the determination or fixing of the
following:
(i)

the designation of such series;

(ii)

the number of shares of such series, which number the Board of Directors may thereafter (except where otherwise provided in the
certificate of designation for such series) increase or decrease (but not below the number of shares of such series then outstanding);

(iii)

the dividend rate, if any, payable to holders of shares of such series, any conditions and dates upon which such dividends shall be
payable, the relation which such dividends shall bear to the dividends payable on any other class or classes of stock or any other series
of any class of stock of the Company, and whether such dividends shall be cumulative or non-cumulative;
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(iv)

whether the shares of such series shall be subject to redemption by the Company, in whole or in part, at the option of the Company or of
the holder thereof, and, if made subject to such redemption, the times, prices, form of payment and other terms and conditions of such
redemption;

(v)

the terms and amount of any sinking fund provided for the purchase or redemption of the shares of such series;

(vi)

whether or not the shares of such series shall be convertible into or exchangeable for shares of any other class or classes of any stock or
any other series of any class of stock of the Company or any other security, and, if provision is made for conversion or exchange, the
times, prices, rates, adjustments, and other terms and conditions of such conversion or exchanges;

(vii) the extent, if any, to which the holders of shares of such series shall be entitled to vote generally, with respect to the election of
directors, upon specified events or otherwise;
(viii) the restrictions, if any, on the issue or reissue of any additional Preferred Stock; and
(ix)

the rights and preferences of the holders of the shares of such series upon any voluntary or involuntary liquidation or dissolution of, or
upon the distribution of assets of, the Company.
Without limiting the generality of the foregoing, the resolutions providing for issuance of any series of Preferred Stock may provide
that such series shall be superior to, rank equally with or be junior to any other series of Preferred Stock to the extent permitted by law
and the terms of any other series of Preferred Stock.

(C)

Common Stock . All shares of Common Stock of the Company shall be of one and the same class, shall be identical in all respects and shall have
equal rights, powers and privileges. Except as otherwise provided for by resolution or resolutions of the Board of Directors pursuant to this Article IV
with respect to the issuance of any series of Preferred Stock or by the General Corporation Law of the State of Delaware, the holders of outstanding
shares of Common Stock shall have the exclusive right to vote on all matters requiring stockholder action. On each matter on which holders of
Common Stock are entitled to vote, each outstanding share of such Common Stock will be entitled to one vote. Subject to
3

the rights of holders of any series of outstanding Preferred Stock, holders of shares of Common Stock shall have equal rights of
participation in the dividends and other distributions in cash, stock or property of the Company when, as and if declared thereon by the
Board of Directors from time to time out of assets or funds of the Company legally available therefor and shall have equal rights to
receive the assets and funds of the Company available for distribution to stockholders in the event of any liquidation, dissolution or
winding up of the affairs of the Company, whether voluntary or involuntary.
ARTICLE V
BOARD OF DIRECTORS
(A)

Power of the Board of Directors . The business and affairs of the Company shall be managed by or under the direction of the Board of Directors. In
furtherance, and not in limitation, of the powers conferred by the laws of the State of Delaware, the Board of Directors shall be expressly authorized
to:
1.

determine the rights, powers, duties, rules and procedures that affect the power of the Board of Directors to manage and direct the business
and affairs of the Company;

2.

establish one or more committees of the Board of Directors, by the affirmative vote of a majority of the entire Board of Directors, to which
may be delegated any or all of the powers and duties of the Board of Directors to the fullest extent permitted by law; and

3.

exercise all such powers and do all such acts as may be exercised by the Company, subject to the provisions of the laws of the State of
Delaware, this Certificate of Incorporation, and the Amended and Restated Bylaws of the Company (as the same may be amended and/or
restated from time to time, the “ Bylaws ”).

(B)

Number of Directors . The number of directors constituting the entire Board of Directors shall be fixed from time to time exclusively by a vote of a
majority of the entire Board of Directors in the manner provided in the Bylaws. As used in this Certificate of Incorporation, the term “entire Board of
Directors” means the total authorized number of directors that the Company would have if there were no vacancies.

(C)

Vacancies . Except as otherwise required by law and subject to the rights of the holders of any class or series of Preferred Stock to elect directors, any
vacancies on the Board of Directors for any reason, including from the death, resignation, disqualification or removal of any director, and any newly
created directorships resulting by reason of any increase in the number of directors shall be filled exclusively by the Board of Directors, acting by the
affirmative vote of a majority of the remaining directors then in office, even if less than a quorum, or by a sole remaining director, and shall not be
filled by stockholders. Any directors elected to fill a vacancy shall hold office until the next annual meeting of stockholders or until their successors
are duly elected and qualified.
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(D)

Removal of Directors . Except as otherwise required by law and subject to the rights of the holders of any class or series of Preferred Stock, any
director, or the entire Board of Directors, may be removed from office at any time, with or without cause only by the affirmative vote of the holders of
a majority of the voting power of all of the shares of capital stock of the Company then entitled to vote generally in the election of directors, voting as
a single class.
ARTICLE VI
LIMITATION OF LIABILITY AND INDEMNIFICATION.

(A)

Limitation of Liability of Directors . A Director of the Company shall not be personally liable to the Company or its stockholders for monetary
damages for breach of fiduciary duty as a Director to the fullest extent permitted by the General Corporation Law of Delaware as the same now exists
or hereafter may be amended. No repeal or modification of this Article VI shall apply or have any adverse effect on any right or protection of, or any
limitation of the liability of, any person entitled to any right or protection under this Article VI existing at the time of such repeal or modification with
respect to acts or omissions occurring prior to such repeal or modification.

(B)

Indemnification . Directors, officers, employees and agents of the Company may be indemnified by the Company to the fullest extent as is permitted
by the laws of the State of Delaware as it presently exists or may hereafter be amended and as the Bylaws may from time to time provide.
ARTICLE VII
STOCKHOLDER ACTION

(A)

Action by Written Consent . Any action required or permitted to be taken by the stockholders of the Company must be effected at a duly called annual
or special meeting of stockholders of the Company and may not be effected by any consent in writing by such stockholders; provided, however, that
any action required or permitted to be taken by the holders of any series of Preferred Stock, voting separately as a series or separately as a class with
one or more other such series, may be taken without a meeting, without prior notice and without a vote, to the extent expressly so provided by the
applicable certificate of designation for such series of Preferred Stock.

(B)

Special Meetings . Except as otherwise required by law and subject to the rights of the holders of any class or series of Preferred Stock, special
meetings of stockholders of the Company: (1) may be called by the Board of Directors
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pursuant to a resolution adopted by a majority of the entire Board of Directors, upon motion of a director, and (2) shall be called by the Executive
Chairman of the Board of Directors or the Secretary of the Company upon a written request from stockholders of the Company holding at least
twenty-five percent of the voting power of all the shares of capital stock of the Company then entitled to vote on the matter or matters to be brought
before the proposed special meeting that complies with such procedures for calling a special meeting of stockholders as may be set forth in the
Bylaws, as may be amended from time to time.
ARTICLE VIII
AMENDMENT OF BYLAWS
(A)

Amendment by the Board of Directors . In furtherance, and not in limitation, of the powers conferred upon it by law, the Board of Directors is
expressly authorized and empowered to amend, alter, change, adopt or repeal the Bylaws of the Company; provided, however, that no Bylaws
hereafter adopted shall invalidate any prior act of the directors that would have been valid if such Bylaws had not been adopted.

(B)

Amendment by Stockholders . In addition to any requirements of the General Corporation Law of the State of Delaware (and notwithstanding the fact
that a lesser percentage may be specified by the General Corporation Law of the State of Delaware), unless otherwise specified in the Bylaws, the
affirmative vote of the holders of a majority of all of the shares of capital stock of the Company then entitled to vote generally in the election of
directors, voting together as a single class, shall be required for the stockholders of the Company to amend, alter, change, adopt or repeal any Bylaws
of the Company.
ARTICLE IX
AMENDMENT OF CERTIFICATE OF INCORPORATION

The Company hereby reserves the right at any time and from time to time to amend, alter, change or repeal any provision contained in this Certificate of
Incorporation, and any other provisions authorized by the General Corporation Law of Delaware may be added or inserted, in the manner now or hereafter
prescribed by the General Corporation Law of Delaware, and all rights, preferences and privileges of whatsoever nature conferred on stockholders, directors or any
other persons whomsoever therein granted are subject to this reservation.
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IN WITNESS WHEREOF , the undersigned has duly executed this Amended and Restated Certificate of Incorporation as of the date first written above.

By:

/s/ Duncan Stuart
Name: Duncan Stuart
Title: Authorized Officer

By:

/s/ Stacy L. Fox
Name: Stacy L. Fox
Title: Authorized Officer

Exhibit 3.2

AMENDED AND RESTATED
BYLAWS
OF
DOWDUPONT INC.

Incorporated Under The Laws of Delaware

EFFECTIVE AS OF SEPTEMBER 1, 2017

ARTICLE I
CAPITAL STOCK
1.1

Certificates. Shares of the capital stock of DOWDUPONT INC., (the “ Company ”) may be certificated or uncertificated in
accordance with the General Corporation Law of the State of Delaware; provided, that, commencing on or prior to the date
of these Bylaws, the shares of common stock, par value $0.01 per share, of the Company shall be uncertificated, as provided
by resolutions adopted by the Board of Directors of the Company (the “ Board of Directors ” or “ Board ”). To the extent any
certificates are ever issued with respect to any class or series of a class of capital stock of the Company, every holder of stock
represented by certificates shall be entitled to have a certificate, in such form as may be prescribed by law and the Board of
Directors, signed in the name of the Company by the Executive Chairman of the Board of Directors (the “ Executive
Chairman ”) or the Chief Executive Officer or an Executive Vice President, and by the Treasurer or an Assistant Treasurer or
the Secretary or an Assistant Secretary of the Company, representing the number of shares registered in certificate form held
by such holder. Any or all the signatures on a certificate may be a facsimile. In case any officer, transfer agent or registrar
who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer
agent or registrar before such certificate is issued, it may be issued by the Company with the same effect as if such person
were such officer, transfer agent or registrar at the date of issue.

1.2

Record Ownership. A record of the name and address of the holder of each certificate, the number of shares represented
thereby and the date of issue thereof shall be made on the Company’s books. The Company shall be entitled to treat the
holder of record of any share of stock as the holder in fact thereof, and accordingly shall not be bound to recognize any
equitable or other claim to or interest in any share on the part of any other person, whether or not it shall have express or
other notice thereof, except as required by the laws of the State of Delaware. If certificated, the certificates of each class or
series of a class of stock shall be numbered consecutively.

1.3

Transfer of Record Ownership. Subject to applicable laws, transfers of shares of stock of the Company shall be made on
the books of the Company only by direction of the registered holder thereof or such person’s attorney, lawfully constituted in
writing, and, if such shares are represented by a certificate, only upon the surrender to the Company or its transfer agent or
other designated agent of the certificate representing such shares properly endorsed or accompanied by a properly executed
written assignment of the shares evidenced thereby, which certificate shall be canceled before a new certificate or
uncertificated shares are issued.

1.4

Lost Certificates. Any person claiming a stock certificate in lieu of one lost, stolen or destroyed shall give the Company an
affidavit as to such person’s ownership of the certificate and of the facts which go to prove its loss, theft or destruction. Such
person shall also, if required by policies adopted by the Board of Directors, give the Company a bond, in such form as may
be approved by the General Counsel or his or her staff, sufficient to indemnify the Company against any claim that may be
made against it on

account of the alleged loss of the certificate or the issuance of a new certificate or of uncertificated shares.
1.5

Transfer Agents; Registrars; Rules Respecting Certificates. The Board of Directors may appoint, or authorize any officer
or officers to appoint, one or more transfer agents and one or more registrars. The Board of Directors may make such further
rules and regulations as it may deem expedient concerning the issue, transfer and registration of shares of stock of the
Company.

1.6

Record Date. The Board of Directors may fix in advance a date, not more than sixty (60) days or less than ten (10) days
preceding the date of an annual or special meeting of stockholders and not more than sixty (60) days preceding the date of
payment of a dividend or other distribution, allotment of rights or the date when any change, conversion or exchange of
capital stock shall go into effect or for the purpose of any other lawful action, as the record date for determination of the
stockholders entitled to notice of and to vote at any such meeting and any adjournment thereof, or to receive any such
dividend or other distribution or allotment of rights, or to exercise the rights in respect of any such change, conversion or
exchange of capital stock, or to participate in any such other lawful action. Such stockholders and only such stockholders as
shall be stockholders of record on the date so fixed shall be entitled to such notice of and to vote at such meeting and any
adjournment thereof, or to receive such dividend or other distribution or allotment of rights, or to exercise such rights, or to
participate in any such other lawful action, as the case may be, notwithstanding any transfer of any stock on the books of the
Company after any such record date fixed as aforesaid.
ARTICLE II
MEETINGS OF STOCKHOLDERS

2.1

Annual Meeting. The annual meeting of stockholders for the election of Directors and the transaction of such other business
as may properly be brought before the meeting shall be held annually on a date and at a time and place, within or without
Delaware, as determined by the Board of Directors. The Executive Chairman or the Chief Executive Officer each may
postpone, reschedule or adjourn any previously scheduled annual meeting of stockholders.

2.2

Special Meetings .
(a)

Purpose . Special meetings of stockholders for any purpose or purposes (i) may be called by the Board of Directors,
pursuant to a resolution adopted by a majority of the entire Board of Directors upon motion of a Director, and
(ii) shall be called by the Executive Chairman or the Secretary of the Company upon a written request from
stockholders satisfying the ownership requirements as set forth in the Certificate of Incorporation that complies with
the procedures for calling a special meeting of stockholders as set forth in these Bylaws. Any such request by
stockholders shall (A) be delivered to, or mailed to and received by, the Secretary of the Company at the
Company’s principal executive offices, (B) be signed by
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each stockholder, or a duly authorized agent of such stockholder, requesting the special meeting, (C) set forth the
purpose or purposes of the meeting and (D) include the information required by Section 2.9 as applicable, and a
representation by the stockholder(s) that within five (5) business days after the record date for any such special
meeting it will provide such information as of the record date for such special meeting to the extent not previously
provided.
(b)

Date, Time and Place . A special meeting, whether called by the Board of Directors or called at the request of
stockholders shall be held at such date, time and place, within or without the State of Delaware, as determined by
the Board of Directors; provided, however, that the date of any such special meeting shall be not more than ninety
(90) days after the request to call the special meeting by one or more stockholders who satisfy the requirements of
this Section 2.2 is delivered to or received by the Secretary, unless a later date is required in order to allow the
Company to file the information required under Item 8 (or any comparable or successor provision) of Schedule 14A
under the Securities Exchange Act of 1934, as amended (the “ Exchange Act ”), if applicable. Notwithstanding the
foregoing, a special meeting requested by stockholders shall not be held if: (i) the stated business to be brought
before the special meeting is not a proper subject for stockholder action under applicable law, or (ii) the Board of
Directors has called or calls for an annual meeting of stockholders to be held within ninety (90) days after the
request for the special meeting is delivered to or received by the Secretary and the Board of Directors determines in
good faith that the business of such annual meeting includes (among any other matters properly brought before the
annual meeting) the business specified in the stockholders’ request. A stockholder may revoke a request for a
special meeting at any time by written revocation delivered to, or mailed to and received by, the Secretary. If, at any
time after receipt by the Secretary of the Company of a proper request for a special meeting of stockholders, there
are no longer valid requests from stockholders holding in the aggregate at least the requisite number of shares
entitling the stockholders to request the calling of a special meeting, whether because of revoked requests or
otherwise, the Board of Directors, in its discretion, may cancel the special meeting (or, if the special meeting has
not yet been called, may direct the Executive Chairman or the Secretary of the Company not to call such a meeting).

(c)

Conduct of Meeting . At any such special meeting, only such business may be transacted as is set forth in the notice
of special meeting. Business transacted at a special meeting requested by stockholders shall be limited to the
matters described in the special meeting request; provided, however, that nothing herein shall prohibit the Board of
Directors from submitting matters to the stockholders at any special meeting requested by stockholders. If none of
the stockholders who submitted the request for a special meeting appears or sends a qualified representative to
present the nominations proposed to be presented or other business proposed to be conducted at the special meeting,
the Company need not present such nominations or other business for a vote at such meeting. The chairman of a
special meeting shall determine all matters relating to the conduct
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of the meeting, including, but not limited to, determining whether any nomination or other item of business has
been properly brought before the meeting in accordance with these Bylaws, and if the chairman of the meeting
should so determine and declare that any nomination or other item of business has not been properly brought before
the special meeting, then such business shall not be transacted at such meeting.
2.3

Notice. Notice (either written or as otherwise permitted by the General Corporation Law of the State of Delaware) of each
meeting of stockholders, whether annual or special, stating the date, time, place and, with respect to a special meeting,
purpose thereof, shall be distributed (either by the U.S. Postal Service or as otherwise permitted by the General Corporation
Law of the State of Delaware) by the Secretary or Assistant Secretary not less than ten (10) days nor more than sixty
(60) days before the date of such meeting to every stockholder entitled to vote thereat.

2.4

List of Stockholders. A complete list of the stockholders entitled to vote at any meeting of stockholders, arranged in
alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each
stockholder, shall be prepared by the Secretary at least ten (10) days before every meeting of stockholders and shall be open
to the examination of any stockholder for any purpose germane to the meeting for a period of at least ten (10) days before the
meeting during ordinary business hours at the principal place of business of the Company. A list of stockholders entitled to
vote at the meeting shall be produced and kept at the place of the meeting during the whole time of the meeting and may be
examined by any stockholder who is present.

2.5

Quorum. The holders of a majority of the voting power of all of the shares of capital stock of the Company then entitled to
vote with respect to any one of the purposes for which the meeting is called, present in person or represented by proxy, shall
constitute a quorum, except as otherwise required by the General Corporation Law of the State of Delaware. In the event of a
lack of quorum at a meeting, the chairman of the meeting or a majority in interest of the stockholders present in person or
represented by proxy may adjourn the meeting from time to time without notice other than announcement at the meeting,
until a quorum shall be obtained. At any such adjourned meeting at which there is a quorum, any business may be transacted
that might have been transacted at the meeting originally called.

2.6

Organization. The Executive Chairman, or, in the absence of the Executive Chairman, the Chief Executive Officer, or, in
the absence of both, any Executive Vice President, shall preside at meetings of stockholders as chairman of the meeting and
shall determine the order of business for such meeting. The Secretary of the Company shall act as secretary at all meetings of
stockholders, but in the absence of the Secretary, the chairman of the meeting may appoint a secretary of the meeting. Rules
governing the procedures and conduct of meetings of stockholders shall be determined by the chairman of the meeting.

2.7

Voting. Subject to all of the rights of the preferred stock provided for by resolution or resolutions of the Board of Directors
pursuant to Article IV of the Certificate of
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Incorporation or by the General Corporation Law of the State of Delaware, each stockholder entitled to vote at a meeting
shall be entitled to one vote, in person or by proxy (either written or as otherwise permitted by the General Corporation Law
of the State of Delaware), for each voting share held of record by such stockholder. The votes for the election of Directors
and, upon the demand of any stockholder the vote upon any matter before the meeting, shall be by written ballot. Except as
otherwise required by the General Corporation Law of the State of Delaware or as specifically provided for in the Certificate
of Incorporation or these Bylaws, in any question or matter brought before any meeting of stockholders (other than the
election of Directors), the affirmative vote of the holders of voting shares present in person or by proxy representing a
plurality of the votes actually cast on any such question or matter at a meeting where there is a quorum shall be the act of the
stockholders. Directors shall be elected by the vote of a majority of the votes cast at a meeting where there is a quorum;
except that, notwithstanding the foregoing, Directors shall be elected by a plurality of the votes cast at a meeting where there
is a quorum if as of the record date for such meeting the number of nominees exceeds the number of Directors to be elected.
For purposes of the foregoing sentence, a majority of the votes cast means that the number of shares voted “for” a Director
nominee must exceed the number of shares voted “against” that Director nominee.
2.8

Inspectors of Election. In advance of any meeting of stockholders, the Board of Directors or the chairman of the meeting
shall appoint one or more inspectors to act at the meeting and make a written report thereof. The chairman of the meeting
may designate one or more persons as alternate inspectors to replace any inspector who fails or is unable to act. Each
inspector, before entering upon the discharge of his or her duties, shall take and sign an oath faithfully to execute the duties
of inspector with strict impartiality and according to the best of his or her ability. At each meeting of stockholders, the
inspector(s) shall ascertain the number of shares outstanding and the voting power of each, determine the shares represented
at the meeting and the validity of proxies and ballots, count all votes and ballots, determine and retain for a reasonable period
a record of the disposition of any challenges made to any determination by the inspector(s), and certify the inspectors’
determination of the number of shares represented at the meeting and the count of all votes and ballots. The inspector(s) may
appoint or retain other persons or entities to assist the inspector(s) in the performance of the duties of the inspector(s). Any
report or certificate made by the inspector(s) shall be prima facie evidence of the facts stated therein.

2.9

Notification of Stockholder Nominations and Other Business .
(a)

Annual Meeting .
(i)

Nominations of persons for election to the Board of Directors and the proposal of business other than
nominations to be considered by the stockholders may be made at an annual meeting of stockholders only
(A) by or at the direction of the Board of Directors, (B) by any stockholder of the Company who is a
stockholder of record at the time the notice provided for in this Section 2.9 is delivered to, or mailed to and
received by, the Secretary of the Company, who is entitled to vote at such annual
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meeting and who complies with the notice procedures and disclosure requirements set forth in this
Section 2.9, or (C) in the case of stockholder nominations to be included in the Company’s proxy statement
for an annual meeting of stockholders, by an Eligible Stockholder (as defined below) who satisfies the
notice, ownership and other requirements of Section 2.10 of these Bylaws.
(ii)

For nominations or other business to be properly brought before an annual meeting by a stockholder
pursuant to clause (B) of Section 2.9(a)(i), such stockholder must have given timely written notice thereof
in proper form to the Secretary of the Company and such proposed business must be a proper subject for
stockholder action. To be timely, a stockholder’s notice must be delivered to, or mailed to and received by,
the Secretary at the principal executive offices of the Company: not later than the close of business on the
ninetieth (90th) day or earlier than the close of business on the one hundred twentieth (120th) day prior to
the anniversary date on which the Company first distributed its proxy materials for the prior year’s annual
meeting of stockholders of the Company; provided, however, that in the event that the annual meeting is
called for a date that is not within thirty (30) days before or after the first anniversary of the prior year’s
annual meeting, notice by the stockholder in order to be timely must be so delivered, or so mailed and
received, not earlier than the close of business on the one hundred twentieth (120th) day prior to such
annual meeting and not later than the close of business on the later of (A) the ninetieth (90th) day prior to
such annual meeting and (B) the tenth (10th) day following the date on which public disclosure (as defined
below) of the date of the annual meeting is first made by the Company. In no event shall the public
disclosure of an adjournment or postponement of an annual meeting commence a new time period (or
extend any notice time period) for the giving of a stockholder’s notice as described above. Such
stockholder’s notice shall set forth:
(A)

as to each person, if any, whom such stockholder proposes to nominate for election or re-election
as a Director: (1) all information relating to such person that would be required to be disclosed in a
proxy statement soliciting proxies for the election of such nominee as a Director in an election
contest (even if an election contest is not involved) or that is otherwise required to be disclosed,
under Section 14(a) of the Exchange Act and the rules and regulations promulgated thereunder,
(2) the written consent of the nominee to being named in the proxy statement as a nominee and to
serving as a Director if elected and a representation by the nominee to the effect that, if elected,
the nominee will agree to and abide by all policies of the Board of Directors as may be in place at
any time and from time to time, and (3) any information that such person would be required to
disclose pursuant to paragraph (ii)(D)
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of this Section 2.9, if such person were a stockholder purporting to make a nomination or propose
business pursuant thereto;
(B)

as to any other business that such stockholder proposes to bring before the meeting: (1) a brief
description of the proposed business desired to be brought before the meeting, (2) the text of the
proposal or proposed business (including the text of any resolutions proposed for consideration
and in the event that such business includes a proposal to amend the Bylaws of the Company, the
language of the proposed amendment), (3) the reasons for conducting such business at the
meeting, (4) any substantial interest (within the meaning of Item 5 of Schedule 14A under the
Exchange Act) in such business of such stockholder and the beneficial owner (within the meaning
of Section 13(d) of the Exchange Act), if any, on whose behalf the business is being proposed,
(5) any other information relating to such stockholder and beneficial owner, if any, on whose
behalf the proposal is being made, required to be disclosed in a proxy statement or other filings
required to be made in connection with solicitations of proxies for the proposal and pursuant to
and in accordance with Section 14(a) of the Exchange Act and the rules and regulations
promulgated thereunder, (6) a description of all agreements, arrangements, or understandings
between or among such stockholder, or any affiliates or associates of such stockholder, and any
other person or persons (including their names) in connection with the proposal of such business
and any material interest of such stockholder or any affiliates or associates of such stockholder, in
such business, including any anticipated benefit therefrom to such stockholder, or any affiliates or
associates of such stockholder and (7) the information required by Section 2.9(a)(ii)(A) above;

(C)

as to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the
nomination is made or the other business is proposed: (1) the name and address of such
stockholder, as they appear on the Company’s books, and the name and address of such beneficial
owner, if any, on whose behalf the nomination is made, (2) the class and number of shares of
capital stock of the Company which are owned (beneficially and of record) by such stockholder
and owned by the beneficial owner, if any, on whose behalf the nomination is being made, as of
the date of such stockholder’ notice, and such beneficial owner as of the date of the notice, (3) a
written representation that such stockholder is the holder of record of shares of the Company
entitled to vote at the meeting and intends to appear in person or by proxy at the meeting to
propose such nomination or other business, (4) a description of any agreement, arrangement or
understanding (including any derivative or short positions, profit interests, options, hedging
transactions,
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and borrowed or loaned shares) that has been entered into as of the date of such stockholder’s
notice by, or on behalf of, such stockholder or any of its affiliates or associates, the effect or intent
of which is to mitigate loss to, manage risk or benefit of share price changes for, or increase or
decrease the voting power of such stockholder or any of its affiliates or associates with respect to
shares of stock of the Company, (5) a representation that such stockholder is a holder of record of
shares of the Company entitled to vote at the meeting and intends to appear in person or by proxy
at the meeting to nominate the person or persons specified in the notice, (6) a representation
whether such stockholder intends to deliver a proxy statement and/or form of proxy to holders of
at least the percentage of the Company’s outstanding capital stock required to approve the election
of the nominee and/or otherwise to solicit proxies from stockholders in support of such election
and (7) and, with respect to (2), (4) and (5) above, a representation that such stockholder will
promptly notify the Company in writing of the same as of the record date for the meeting
promptly following the later of the record date or the date notice of the record date is first publicly
disclosed;
(D)

as to the stockholder giving the notice or, if the notice is given on behalf of a beneficial owner on
whose behalf the nomination is made or the other business is proposed, as to such beneficial
owner: (1) the class and number of shares of capital stock of the Company which are beneficially
owned (as defined below) by such stockholder or beneficial owner as of the date of the notice, and
a representation that such stockholder shall notify the Company in writing within five (5) business
days after the record date for such meeting of the class and number of shares of capital stock of the
Company beneficially owned by such stockholder or beneficial owner as of the record date for the
meeting, (2) a description of any agreement, arrangement or understanding with respect to the
nomination or other business between or among such stockholder or beneficial owner and any
other person, including without limitation any agreements that would be required to be disclosed
pursuant to Item 5 or Item 6 of Exchange Act Schedule 13D (regardless of whether the
requirement to file a Schedule 13D is applicable to the stockholder or beneficial owner) and a
representation that the stockholder shall notify the Company in writing within five (5) business
days after the record date for such meeting of any such agreement, arrangement or understanding
in effect as of the record date for the meeting, and (3) a description of any agreement, arrangement
or understanding (including any derivative or short positions, profit interests, options, hedging
transactions, and borrowed or loaned shares) that has been entered into as of the date of the
stockholder’s notice by, or on behalf of,
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such stockholder or beneficial owner, the effect or intent of which is to mitigate loss, manage risk
or benefit from changes in the share price of any class of the Company’s capital stock, or
maintain, increase or decrease the voting power of the stockholder or beneficial owner with
respect to shares of stock of the Company, and a representation that the stockholder shall notify
the Company in writing within five (5) business days after the record date for such meeting of any
such agreement, arrangement or understanding in effect as of the record date for the meeting.

(b)

(iii)

The Company may require any proposed nominee to furnish such other information as may reasonably be
required by the Company to determine the eligibility of such proposed nominee to serve as a Director of the
Company, including information relevant to a determination whether such proposed nominee can be
considered an independent Director or that could be material to a reasonable stockholders’ understanding of
the independence, or lack thereof.

(iv)

This Section 2.9(a) shall not apply to a proposal proposed to be made by a stockholder if the stockholder
has notified the Company of his or her intention to present the proposal at an annual or special meeting only
pursuant to and in compliance with Rule 14a-8 under the Exchange Act and such proposal has been
included in a proxy statement that has been prepared by the Company to solicit proxies for such meeting.

Special Meeting . Only such business shall be conducted at a special meeting of stockholders as shall have been
brought before the meeting pursuant to the Company’s notice of meeting. Nominations of persons for election to the
Board of Directors may be made at a special meeting of stockholders called by the Board of Directors at which
Directors are to be elected pursuant to the Company’s notice of meeting (i) by or at the direction of the Board of
Directors or (ii) provided that the Board of Directors has determined that Directors shall be elected at such meeting,
by any stockholder of the Company who is a stockholder of record at the time the notice provided for in this
Section 2.9(b) is delivered to, or mailed to and received by, the Secretary of the Company and at the time of the
special meeting, who is entitled to vote at the special meeting and upon such election, and who complies with the
notice procedures set forth in this Section 2.9 as to such nomination. In the event the Board of Directors calls a
special meeting of stockholders for the purpose of electing one or more Directors to the Board of Directors, any
such stockholder entitled to vote in such election of Directors may nominate a person or persons (as the case may
be) for election to such position(s) as specified in the Company’s notice of meeting, if the notice required by
Section 2.9(a)(ii) shall be delivered to, or mailed to and received by, the Secretary at the principal executive offices
of the Company not earlier than the close of business on the one hundred twentieth (120th) day prior to such special
meeting and not later than the close of business on the later of the ninetieth (90th) day prior to such special meeting
or the tenth (10th) day following the day on which public
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disclosure of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected
at such meeting is first made by the Company. In no event shall the public announcement of an adjournment or
postponement of a special meeting commence a new time period (or extend any time period) for the giving of a
stockholder’s notice as described above.
(c)

General .
(i)

Only such persons who are nominated in accordance with the procedures set forth in this Section 2.9 or
Section 2.10 shall be eligible to be elected at any meeting of stockholders of the Company to serve as
Directors and only such other business shall be conducted at a meeting of stockholders as shall have been
properly brought before the meeting in accordance with the procedures set forth in this Section 2.9 or
Section 2.10, as applicable. The chairman of the special meeting shall have the power and duty to determine
whether a nomination or any other business proposed to be brought before the meeting was made or
proposed, as the case may be, in accordance with the procedures set forth in this Section 2.9. If any
proposed nomination or other business was not made or proposed in compliance with this Section 2.9 or
Section 2.10, applicable, then except as otherwise provided by law, the chairman of the meeting shall have
the power and duty to declare that such nomination shall be disregarded or that such proposed other
business shall not be transacted. Notwithstanding the foregoing provisions of this Section 2.9, unless
otherwise required by law, if the stockholder does not provide the information required under clause (2) of
Section 2.9(a)(ii)(C) and clauses (1)-(3) of Section 2.9(a)(ii)(D) to the Company within five (5) business
days following the record date for an annual or special meeting of stockholders, or if the stockholder (or a
qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders
of the Company to present a nomination or proposed other business, such nomination shall be disregarded
and such proposed other business shall not be transacted, notwithstanding that proxies in respect of such
vote may have been received by the Company. For purposes of this Section 2.9, to be considered a qualified
representative of the stockholder, a person must be a duly authorized officer, manager or partner of such
stockholder or authorized by a writing executed by such stockholder (or a reliable reproduction or
electronic transmission of the writing) delivered to the Company prior to the making of such nomination or
proposal at such meeting by such stockholder stating that such person is authorized to act for such
stockholder as proxy at the meeting of stockholders.

(ii)

For purposes of this Section 2.9, “public disclosure” shall mean disclosure in a press release reported by the
Dow Jones News Service, Associated Press, or comparable national news service or any document publicly
filed by the Company with the Securities and Exchange Commission (the “ Commission ”) pursuant to
Section 13, 14 or 15(d) of the Exchange Act.
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For purposes of clause (1) of Section 2.9(a)(ii)(D), shares shall be treated as “beneficially owned” by a
person if the person beneficially owns such shares, directly or indirectly, for purposes of Section 13(d) of
the Exchange Act and Regulations 13D and 13G thereunder or has or shares pursuant to any agreement,
arrangement or understanding (whether or not in writing): (A) the right to acquire such shares (whether
such right is exercisable immediately or only after the passage of time or the fulfillment of a condition or
both), (B) the right to vote such shares, alone or in concert with others and/or (C) investment power with
respect to such shares, including the power to dispose of, or to direct the disposition of, such shares.
2.10

Proxy Access for Director Nominations.
(a)

(b)

Eligibility. Subject to the terms and conditions of these Bylaws, in connection with an annual meeting of
stockholders at which Directors are to be elected, the Company (a) shall include in its proxy statement and on its
form of proxy the names of, and (b) shall include in its proxy statement the “Additional Information” (as defined
below) relating to, a number of nominees specified pursuant to Section 2.10(b)(i) (the “ Authorized Number ”) for
election to the Board of Directors submitted pursuant to this Section 2.10 (each, a “ Stockholder Nominee ”), if:
(i)

the Stockholder Nominee satisfies the eligibility requirements in this Section 2.10;

(ii)

the Stockholder Nominee is identified in a timely notice (the “ Stockholder Notice ”) that satisfies this
Section 2.10 and is delivered by a stockholder that qualifies as, or is acting on behalf of, an Eligible
Stockholder (as defined below);

(iii)

the Eligible Stockholder satisfies the requirements in this Section 2.10 and expressly elects at the time of
the delivery of the Stockholder Notice to have the Stockholder Nominee included in the Company’s proxy
materials; and

(iv)

the additional requirements of these Bylaws are met.

Definitions.
(i)

The maximum number of Stockholder Nominees appearing in the Company’s proxy materials with respect
to an annual meeting of stockholders (the “ Authorized Number ”) shall not exceed the greater of (x) two or
(y) twenty percent (20%) of the number of Directors in office as of the last day on which a Stockholder
Notice may be delivered pursuant to this Section 2.10 with respect to the annual meeting, or if such amount
is not a whole number, the closest whole number (rounding down) below twenty percent (20%); provided
that the Authorized Number shall be
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reduced by any nominees who were previously elected to the Board as Stockholder Nominees at any of the
preceding two annual meetings and who are nominated for election at the annual meeting by the Board as a
Board nominee. In the event that one or more vacancies for any reason occurs after the date of the
Stockholder Notice but before the annual meeting and the Board resolves to reduce the size of the Board in
connection therewith, the Authorized Number shall be calculated based on the number of Directors in office
as so reduced.
(ii)

To qualify as an “Eligible Stockholder,” a stockholder or a group as described in this Section 2.10 must:
(A)

Own and have Owned (as defined below), continuously for at least three years as of the date of the
Stockholder Notice, a number of shares (as adjusted to account for any stock dividend, stock split,
subdivision, combination, reclassification or recapitalization of shares of the Company that are
entitled to vote generally in the election of Directors) that represents at least three percent (3%) of
the outstanding shares of the Company that are entitled to vote generally in the election of
Directors as of the date of the Stockholder Notice (the “ Required Shares ”), and

(B)

thereafter continue to Own the Required Shares through such annual meeting of stockholders.

For purposes of satisfying the ownership requirements of this Section 2.10(b)(ii), a group of not more than twenty
(20) stockholders and/or beneficial owners may aggregate the number of shares of the Company that are entitled to vote
generally in the election of Directors that each group member has individually Owned continuously for at least three
(3) years as of the date of the Stockholder Notice if all other requirements and obligations for an Eligible Stockholder set
forth in this Section 2.10 are satisfied by and as to each stockholder or beneficial owner comprising the group whose shares
are aggregated. No shares may be attributed to more than one Eligible Stockholder, and no stockholder or beneficial owner,
alone or together with any of its affiliates, may individually or as a member of a group qualify as or constitute more than one
Eligible Stockholder under this Section 2.10. A group of any two or more funds shall be treated as only one stockholder or
beneficial owner for this purpose if they are (A) under common management and investment control OR (B) under common
management and funded primarily by a single employer OR (C) part of a family of funds, meaning a group of publicly
offered investment companies (whether organized in the U.S. or outside the U.S.) that hold themselves out to investors as
related companies for purposes of investment and investor services. For purposes of this Section 2.10, the term “affiliate” or
“affiliates” shall have the meanings ascribed thereto under the rules and regulations promulgated under the Securities
Exchange Act of 1934, as amended (the “ Exchange Act ”).
(iii)

For purposes of this Section 2.10:
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(iv)

(A)

A stockholder or beneficial owner is deemed to “Own” only those outstanding shares of the
Company that are entitled to vote generally in the election of Directors as to which the person
possesses both (1) the full voting and investment rights pertaining to the shares and (2) the full
economic interest in (including the opportunity for profit and risk of loss on) such shares, except
that the number of shares calculated in accordance with clauses (1) and (2) shall not include any
shares (a) sold by such person in any transaction that has not been settled or closed, (b) borrowed
by the person for any purposes or purchased by the person pursuant to an agreement to resell, or
(c) subject to any option, warrant, forward contract, swap, contract of sale, or other derivative or
similar agreement entered into by the person, whether the instrument or agreement is to be settled
with shares or with cash based on the notional amount or value of outstanding shares of the
Company that are entitled to vote generally in the election of Directors, if the instrument or
agreement has, or is intended to have, or if exercised would have, the purpose or effect of
(x) reducing in any manner, to any extent or at any time in the future, the person’s full right to vote
or direct the voting of the shares, and/or (y) hedging, offsetting or altering to any degree any gain
or loss arising from the full economic ownership of the shares by the person. The terms “Owned,”
“Owning” and other variations of the word “Own,” when used with respect to a stockholder or
beneficial owner, have correlative meanings. For purposes of clauses (a) through (c), the term
“person” includes its affiliates.

(B)

A stockholder or beneficial owner “Owns” shares held in the name of a nominee or other
intermediary so long as the person retains both (1) the full voting and investment rights pertaining
to the shares and (2) the full economic interest in the shares. The person’s Ownership of shares is
deemed to continue during any period in which the person has delegated any voting power by
means of a proxy, power of attorney, or other instrument or arrangement that is revocable at any
time by the stockholder.

(C)

A stockholder or beneficial owner’s Ownership of shares shall be deemed to continue during any
period in which the person has loaned the shares if the person has the power to recall the loaned
shares on not more than five (5) business days’ notice.

For purposes of this Section 2.10, the “Additional Information” referred to in Section 2.10(a) that the
Company will include in its proxy statement is:
(A)

the information set forth in the Schedule 14N provided with the Stockholder Notice concerning
each Stockholder Nominee and the Eligible Stockholder that is required to be disclosed in the
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Company’s proxy statement by the applicable requirements of the Exchange Act and the rules and
regulations thereunder; and
(B)

if the Eligible Stockholder so elects, a written statement of the Eligible Stockholder (or, in the case
of a group, a written statement of the group), not to exceed five hundred words, in support of its
Stockholder Nominee(s), which must be provided at the same time as the Stockholder Notice for
inclusion in the Company’s proxy statement for the annual meeting (the “ Statement ”).

Notwithstanding anything to the contrary contained in this Section 2.10, the Company may omit from its proxy materials any
information or Statement that it, in good faith, believes is untrue in any material respect (or omits a material fact necessary in
order to make the statements made, in light of the circumstances under which they are made, not misleading) or would
violate any applicable law, rule, regulation or listing standard. Nothing in this Section 2.10 shall limit the Company’s ability
to solicit against and include in its proxy materials its own statements relating to any Eligible Stockholder or Stockholder
Nominee.
(c)

Stockholder Notice and Other Informational Requirements.
(i)

The Stockholder Notice shall set forth all information, representations and agreements required under
Section 2.9(a)(ii) above, including the information required with respect to (i) any nominee for election as a
Director, (ii) any stockholder giving notice of an intent to nominate a candidate for election, and (iii) any
stockholder, beneficial owner or other person on whose behalf the nomination is made under this
Section 2.10. In addition, such Stockholder Notice shall include:
(A)

a copy of the Schedule 14N that has been or concurrently is filed with the SEC under the
Exchange Act;

(B)

a written statement of the Eligible Stockholder (and in the case of a group, the written statement of
each stockholder or beneficial owner whose shares are aggregated for purposes of constituting an
Eligible Stockholder), which statement(s) shall also be included in the Schedule 14N filed with the
SEC, setting forth and certifying to the number of shares of the Company entitled to vote generally
in the election of Directors that the Eligible Stockholder Owns and has Owned (as defined in
Section 2.10(b)(iii) of these Bylaws) continuously for at least three years as of the date of the
Stockholder Notice, and agreeing to continue to Own such shares through the annual meeting;

(C)

the written agreement of the Eligible Stockholder (and in the case of a group, the written
agreement of each stockholder or beneficial owner whose shares are aggregated for purposes of
constituting an
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Eligible Stockholder) addressed to the Company, setting forth the following additional
agreements, representations; and warranties:
(1)

it shall provide (a) within five business days after the date of the Stockholder Notice, one
or more written statements from the record holder(s) of the Required Shares and from each
intermediary through which the Required Shares are or have been held, in each case
during the requisite three-year holding period, specifying the number of shares that the
Eligible Stockholder Owns, and has Owned continuously in compliance with this
Section 2.10, (b) within five business days after the record date for the annual meeting
both the information required under Section 2.9(a)(ii)(C) and Section 2.9(a)(ii)(D) and
notification in writing verifying the Eligible Stockholder’s continuous Ownership of the
Required Shares, in each case, as of such date, and (c) immediate notice to the Company if
the Eligible Stockholder ceases to own any of the Required Shares prior to the annual
meeting;

(2)

it (a) acquired the Required Shares in the ordinary course of business and not with the
intent to change or influence control at the Company, and does not presently have this
intent, (b) has not nominated and shall not nominate for election to the Board at the annual
meeting any person other than the Stockholder Nominee(s) being nominated pursuant to
this Section 2.10, (c) has not engaged and shall not engage in, and has not been and shall
not be a participant (as defined in Item 4 of Exchange Act Schedule 14A) in, a solicitation
within the meaning of Exchange Act Rule 14a-1(l), in support of the election of any
individual as a Director at the annual meeting other than its Stockholder Nominee(s) or
any nominee(s) of the Board, and (d) shall not distribute to any stockholder any form of
proxy for the annual meeting other than the form distributed by the Company; and

(3)

it will (a) assume all liability stemming from any legal or regulatory violation arising out
of the Eligible Stockholder’s communications with the stockholders of the Company or
out of the information that the Eligible Stockholder provided to the Company,
(b) indemnify and hold harmless the Company and each of its Directors, officers and
employees individually against any liability, loss or damages in connection with any
threatened or pending action, suit or proceeding, whether legal, administrative or
investigative, against the Company or any of its Directors, officers or employees arising
out of the Eligible Stockholder’s communications with the stockholders of the Company
or out of the information that the Eligible
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Stockholder provided to the Company, (c) comply with all laws, rules, regulations and
listing standards applicable to its nomination or any solicitation in connection with the
annual meeting, (d) file with the SEC any solicitation or other communication by or on
behalf of the Eligible Stockholder relating to the Company’s annual meeting of
stockholders, one or more of the Company’s Directors or Director nominees or any
Stockholder Nominee, regardless of whether the filing is required under Exchange Act
Regulation 14A, or whether any exemption from filing is available for the materials under
Exchange Act Regulation 14A, and (e) at the request of the Company, promptly, but in
any event within five business days after such request (or by the day prior to the day of the
annual meeting, if earlier), provide to the Company such additional information as
reasonably requested by the Company; and
(D)

in the case of a nomination by a group, the designation by all group members of one group
member that is authorized to act on behalf of all members of the group with respect to the
nomination and matters related thereto, including withdrawal of the nomination, and the written
agreement, representation, and warranty of the Eligible Stockholder that it shall provide, within
five business days after the date of the Stockholder Notice, documentation reasonably satisfactory
to the Company demonstrating that the number of stockholders and/or beneficial owners within
such group does not exceed twenty, including whether a group of funds qualifies as one
stockholder or beneficial owner within the meaning of Section 2.10(b)(ii).

All information provided pursuant to this Section 2.10(c)(i) shall be deemed part of the Stockholder Notice for purposes of
this Section 2.10.
(ii)

To be timely under this Section 2.10, the Stockholder Notice must be delivered to, or mailed to and
received by, the Secretary at the principal executive offices of the Company not later than the close of
business on the one hundred twentieth (120th) day or earlier than the close of business on the one hundred
fiftieth (150th) day prior to the anniversary date on which the Company first distributed its definitive proxy
materials for the prior year’s annual meeting of stockholders; provided, however, that in the event that the
annual meeting is called for a date that is not within thirty (30) days before or after the first anniversary of
the prior year’s annual meeting, notice by the stockholder in order to be timely, must be so delivered, or so
mailed and received, not earlier than the close of business on the one hundred fiftieth (150th) day prior to
such annual meeting and not later than the close of business on the later of the one hundred twentieth
(120th) day prior to such annual meeting or the tenth (10th) day following the date on which public
disclosure (as defined in Section
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2.9(c)(ii) above) of the date of the annual meeting is first made by the Company. In no event shall the
public disclosure of an adjournment or a postponement of an annual meeting commence a new time period
(or extend any time period) for the giving of the Stockholder Notice as described above.

(d)

(iii)

Within the time period for delivery of the Stockholder Notice, a written representation and agreement of
each Stockholder Nominee shall be delivered to the Secretary of the Company at the principal executive
offices of the Company, which shall be signed by each Stockholder Nominee and shall represent and agree
(A) as to the matters set forth in Section 2.9(a)(ii)(A), and (B) that such Stockholder Nominee consents to
being named in the Company’s proxy statement and form of proxy as a nominee and to serving as a
Director if elected. At the request of the Company, the Stockholder Nominee must promptly, but in any
event within five (5) business days after such request, submit all completed and signed questionnaires
required of the Company’s nominees and provide to the Company such other information as it may
reasonably request. The Company may request such additional information as necessary to permit the
Board to determine if each Stockholder Nominee satisfies the requirements of this Section 2.10.

(iv)

In the event that any information or communications provided by the Eligible Stockholder or any
Stockholder Nominees to the Company or its stockholders is not, when provided, or thereafter ceases to be,
true, correct and complete in all material respects (including omitting a material fact necessary to make the
statements made, in light of the circumstances under which they were made, not misleading), such Eligible
Stockholder or Stockholder Nominee, as the case may be, shall promptly notify the Secretary and provide
the information that is required to make such information or communication true, correct, complete and not
misleading; it being understood that providing any such notification shall not be deemed to cure any defect
or limit the Company’s right to omit a Stockholder Nominee from its proxy materials as provided in this
Section 2.10.

Proxy Access Procedures.
(i)

Notwithstanding anything to the contrary contained in this Section 2.10, the Company may omit from its
proxy materials any Stockholder Nominee, and such nomination shall be disregarded and no vote on such
Stockholder Nominee shall occur, notwithstanding that proxies in respect of such vote may have been
received by the Company, if:
(A)

the Eligible Stockholder or Stockholder Nominee breaches any of its agreements, representations
or warranties set forth in the Stockholder Notice or otherwise submitted pursuant to this Section
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2.10, any of the information in the Stockholder Notice or otherwise submitted pursuant to this
Section 2.10 was not, when provided, true, correct and complete, or the Eligible Stockholder or
applicable Stockholder Nominee otherwise fails to comply with its obligations pursuant to these
Bylaws, including, but not limited to, its obligations under this Section 2.10;

(ii)

(B)

the Stockholder Nominee (1) is not independent under any applicable listing standards, any
applicable rules of the SEC and any publicly disclosed standards used by the Board in determining
and disclosing the independence of the Company’s Directors, (2) is or has been, within the past
three years, an officer or Director of a competitor, as defined in Section 8 of the Clayton Antitrust
Act of 1914, as amended, (3) is a named subject of a pending criminal proceeding (excluding
traffic violations and other minor offenses) or has been convicted in a criminal proceeding
(excluding traffic violations and other minor offenses) within the past ten years or (4) is subject to
any order of the type specified in Rule 506(d) of Regulation D promulgated under the Securities
Act of 1933, as amended;

(C)

the Company has received a notice (whether or not subsequently withdrawn) that a stockholder
intends to nominate any candidate for election to the Board pursuant to the advance notice
requirements for stockholder nominees for Director in Section 2.9(a); or

(D)

the election of the Stockholder Nominee to the Board would cause the Company to violate the
Certificate of Incorporation of the Company, these Bylaws, or any applicable law, rule, regulation
or listing standard.

An Eligible Stockholder submitting more than one Stockholder Nominee for inclusion in the Company’s
proxy materials pursuant to this Section 2.10 shall rank such Stockholder Nominees based on the order that
the Eligible Stockholder desires such Stockholder Nominees to be selected for inclusion in the Company’s
proxy materials and include such assigned rank in its Stockholder Notice submitted to the Company. In the
event that the number of Stockholder Nominees submitted by Eligible Stockholders pursuant to this
Section 2.10 exceeds the Authorized Number, the Stockholder Nominees to be included in the Company’s
proxy materials shall be determined in accordance with the following provisions: one Stockholder Nominee
who satisfies the eligibility requirements in this Section 2.10 shall be selected from each Eligible
Stockholder for inclusion in the Company’s proxy materials until the Authorized Number is reached, going
in order of the amount (largest to smallest) of shares of the Company each Eligible Stockholder disclosed as
Owned in its Stockholder
18

Notice submitted to the Company and going in the order of the rank (highest to lowest) assigned to each
Stockholder Nominee by such Eligible Stockholder. If the Authorized Number is not reached after one
Stockholder Nominee who satisfies the eligibility requirements in this Section 2.10 has been selected from
each Eligible Stockholder, this selection process shall continue as many times as necessary, following the
same order each time, until the Authorized Number is reached. Following such determination, if any
Stockholder Nominee who satisfies the eligibility requirements in this Section 2.10 thereafter is nominated
by the Board, thereafter is not included in the Company’s proxy materials or thereafter is not submitted for
Director election for any reason (including the Eligible Stockholder’s or Stockholder Nominee’s failure to
comply with this Section 2.10), no other nominee or nominees shall be included in the Company’s proxy
materials or otherwise submitted for election as a Director at the applicable annual meeting in substitution
for such Stockholder Nominee.
(iii)

Any Stockholder Nominee who is included in the Company’s proxy materials for a particular annual
meeting of stockholders but withdraws from or becomes ineligible or unavailable for election at the annual
meeting for any reason, including for the failure to comply with any provision of these Bylaws (provided
that in no event shall any such withdrawal, ineligibility or unavailability commence a new time period (or
extend any time period) for the giving of a Stockholder Notice) shall be ineligible to be a Stockholder
Nominee pursuant to this Section 2.10 for the next two annual meetings.

(iv)

Notwithstanding the foregoing provisions of this Section 2.10, unless otherwise required by law or
otherwise determined by the chairman of the meeting or the Board, if the stockholder delivering the
Stockholder Notice (or a qualified representative of the stockholder, as defined in Section 2.9(c)(i)) does
not appear at the annual meeting of stockholders of the Company to present its Stockholder Nominee or
Stockholder Nominees, such nomination or nominations shall be disregarded, notwithstanding that proxies
in respect of the election of the Stockholder Nominee or Stockholder Nominees may have been received by
the Company.

(v)

The Board of Directors (and any other person or body authorized by the Board of Directors) shall have the
power and authority to interpret this Section 2.10 and to make any and all determinations necessary or
advisable to apply this Section 2.10 to any persons, facts or circumstances, including, without limitation, the
power to determine (1) whether one or more stockholders or beneficial owners qualifies as an Eligible
Stockholder, (2) whether a Stockholder Notice complies with this Section 2.10 and has otherwise met the
requirements of this Section 2.10, (3) whether a Stockholder Nominee satisfies the qualifications and
requirements in this Section 2.10, and (4) whether any and all
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requirements of this Section 2.10 (or any applicable requirements of Section 2.9) have been satisfied. Any
such interpretation or determination adopted in good faith by the Board of Directors (or any other person or
body authorized by the Board of Directors) shall be binding on all persons, including, without limitation,
the Company and its stockholders (including, without limitation, any beneficial owners).
(vi)

This Section 2.10 shall be the exclusive method for stockholders to include Director nominees for election
in the Company’s proxy materials.
ARTICLE III
BOARD OF DIRECTORS

3.1

Number and Qualifications. The business and affairs of the Company shall be managed by or under the direction of its
Board of Directors. The number of Directors constituting the entire Board of Directors shall be not less than six (6) nor more
than twenty-one (21), as fixed from time to time exclusively by resolution of a majority of the entire Board of Directors. As
used in these Bylaws, the term “entire Board of Directors” means the total authorized number of Directors that the Company
would have if there were no vacancies.

3.2

Term. Subject to any rights of holders of preferred stock to elect directors, each director shall hold office until the next
annual meeting for the election of directors and until the director’s successor is duly elected and qualified.

3.3

Resignation. A Director may resign at any time by giving written notice to the Executive Chairman, to the Chief Executive
Officer or the Secretary. Unless otherwise stated in such notice of resignation, the acceptance thereof shall not be necessary
to make it effective; and such resignation shall take effect at the time or upon the happening of an event specified therein or,
in the absence of such specification, it shall take effect upon the receipt thereof.

3.4

Vacancies. Subject to the provisions of the Certificate of Incorporation, the fourth sentence of Section 9.2 of these Bylaws
and the rights of the holders of any class or series of preferred stock to elect directors, any vacancies on the Board of
Directors for any reason, including from the death, resignation, disqualification or removal of any director, and any newly
created directorships resulting by reason of any increase in the number of directors shall be filled exclusively by the Board of
Directors, acting by the affirmative vote of a majority of the remaining directors then in office, even if less than a quorum, or
by a sole remaining director, and shall not be filled by stockholders. Any directors elected to fill a vacancy shall hold office
until the next annual meeting of stockholders or until their successors are duly elected and qualified.

3.5

Regular Meetings. Regular meetings of the Board of Directors may be held without further notice on such date and at such
time and place as shall from time to time be determined by the Board of Directors. A meeting of the Board of Directors for
the
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election of officers and the transaction of such other business as may come before it may be held without notice immediately
following the annual meeting of stockholders.
3.6

Special Meetings. Special meetings of the Board of Directors may be called by the Executive Chairman or the Chief
Executive Officer or at the request in writing or by the affirmative vote of a majority of the Directors then in office.

3.7

Notice of Special Meetings. Notice of the time and place of each special meeting shall be mailed to each Director at least
two (2) days before the meeting at his or her residence or usual place of business, or telegraphed, telecopied or electronically
transmitted or delivered personally or by telephone to such Director at least one day before the meeting but such notice may
be waived by such Director. The notice need not state the purposes of the special meeting and, unless indicated in the notice
thereof, any and all business may be transacted at a special meeting.

3.8

Place of Meetings. The Directors may hold their meetings and have an office or offices within or outside of Delaware as the
Board of Directors may from time to time determine.

3.9

Participation in Meetings by Conference Telephone. Members of the Board of Directors, or of any committee thereof,
may participate in a meeting of the Board of Directors or committee by means of conference telephone or other
communications equipment by means of which all persons participating in the meeting can hear each other, and such
participation shall constitute presence in person at the meeting.

3.10

Quorum. A majority of the total number of Directors then holding office shall constitute a quorum. In the event of lack of a
quorum, a majority of the Directors present may adjourn the meeting from time to time without notice, other than
announcement at the meeting, until a quorum shall be obtained.

3.11

Organization. The Executive Chairman, or, in the absence of the Executive Chairman, the Chief Executive Officer, or, in
the absence of both, a member of the Board selected by the members present, shall preside at meetings of the Board. The
Secretary or an Assistant Secretary of the Company shall act as secretary, but in the absence of the Secretary or an Assistant
Secretary, the presiding officer may appoint a secretary.

3.12

Compensation of Directors. Directors shall receive such compensation for their services on the Board of Directors and any
committee thereof and such reimbursement for their expenses of attending meetings of the Board of Directors and any
committee thereof as the Board of Directors may determine from time to time.

3.13

Action by Written Consent. Any action required or permitted to be taken at any meeting of the Board of Directors or of any
committee thereof may be taken without a meeting, if all members of the Board or committee, as the case may be, consent to
the action in writing or by electronic transmission, and the writing or writings or electronic transmission or transmissions are
filed with the minutes of proceedings of the Board of Directors or committee thereof. Such filing shall be in paper form if the
minutes are maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
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3.14

Interested Transactions. No contract or transaction between the Company and one or more of its directors or officers, or
between the Company and any other corporation, partnership, association or other organization in which one or more of the
Company’s directors or officers are directors or officers or have a financial interest, shall be void or voidable solely for this
reason, or solely because the director or officer is present at or participates in the meeting of the Board of Directors or
committee thereof that authorizes the contract or transaction, or solely because any such director’s or officer’s vote is
counted for such purpose if: (a) the material facts as to the director’s or officer’s relationship or interest and as to the contract
or transaction are disclosed or are known to the Board of Directors or the committee and the Board of Directors or committee
in good faith authorizes the contract or transaction by the affirmative vote of a majority of the disinterested directors, even
though the disinterested directors be less than a quorum; (b) the material facts as to the director’s or officer’s relationship or
interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to vote thereon and the
contract or transaction is specifically approved in good faith by vote of the stockholders; or (c) the contract or transaction is
fair as to the Company as of the time it is authorized, approved or ratified by the Board of Directors, a committee thereof or
the stockholders. Common or interested directors may be counted in determining the presence of a quorum at a meeting of
the Board of Directors or of a committee that authorizes the contract or transaction.
ARTICLE IV
COMMITTEES OF THE BOARD

4.1

Creation and Organization. The standing committees of the Board of Directors shall be an Audit Committee; a
Compensation Committee; a Corporate Governance Committee; and an Environment, Health, Safety and Technology
Committee, having the respective powers and duties assigned to each in this Article IV and any other powers and duties
assigned to such committee by resolution passed by a majority of the entire Board of Directors from time to time. Except as
specified herein, each such standing committee shall consist of one or more Directors and such other ex officio members as
the Board of Directors shall from time to time determine. The chairman of each standing committee shall be one or more of
such committee’s members who shall be designated as that committee’s chairman by a majority vote of the entire Board of
Directors. Members of each standing committee shall be elected by a majority vote of the entire Board of Directors.
Vacancies in any standing committee shall be filled by a majority vote of the entire Board of Directors. The Board of
Directors may appoint management employees of the Company or its subsidiaries to be ex officio members of any standing
committee. Ex officio members of standing committees shall be entitled to be present at all meetings of their respective
committees and to participate in committee discussions, but shall not be entitled to vote or be counted for quorum purposes.
Each standing committee may also establish subcommittees thereof, with such power and authority assigned to such
subcommittee as may be provided for in the charter establishing such subcommittee. Each standing committee and
subcommittee shall fix its own rules of procedure and shall meet where and as provided by such rules, but the presence of a
majority of its members shall be necessary to constitute a quorum. The Board of Directors may from time to time
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designate one or more additional committees or special committees with such powers and such members as it may designate
in a resolution or resolutions adopted by a majority of the entire Board of Directors.
4.2

Audit Committee. The Audit Committee shall have the sole authority to appoint or replace the Company’s independent
auditors, subject to shareholder ratification at each annual meeting. The Audit Committee shall assist the Board in
monitoring:
(a)

the integrity of the financial statements of the Company;

(b)

the independent auditor’s qualifications, independence and performance;

(c)

the performance of the Company’s internal controls and audit function; and

(d)

the application of the Company’s accounting principles;

(e)

the compliance by the Company with legal and regulatory requirements.

The Audit Committee shall prepare the report required by the rules of the Commission to be included in the Company’s
annual meeting proxy statement.
4.3

Compensation Committee. The Compensation Committee shall discharge the Board’s responsibilities relating to the total
compensation of the Company’s Executive Chairman and Chief Executive Officer as well as all other senior executives in a
manner consistent with and in support of the business objectives of the Company, competitive practice, and all applicable
rules and regulations.

4.4

Corporate Governance Committee. The Corporate Governance Committee shall consider and report periodically to the
Board of Directors on all matters relating to the selection, qualification, and compensation of members of the Board and
candidates nominated to the Board, as well as any other matters relating to the duties of the members of the Board. The
Corporate Governance Committee shall act as a nominating committee with respect to candidates for Directors and will
make recommendations to the full Board concerning the size of the Board and structure of committees of the Board. The
Corporate Governance Committee shall also assist the Board with oversight of corporate governance matters.

4.5

Environment, Health, Safety and Technology Committee. The Environment, Health, Safety and Technology Committee
shall have:
(a)

the authority and responsibility to assess current aspects of the Company’s environment, health and safety policies
and performance and to make recommendations to the Board of Directors and the management of the Company
with regard to promoting and maintaining superior standards of performance;

(b)

oversight responsibility and shall advise the Board on matters impacting corporate social responsibility and the
Company’s public reputation. The Committee’s focus includes the Company’s public policy management,
philanthropic
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contributions, international codes of business conduct, and corporate reputation management. Recognizing that
positive perceptions of the Company’s policies and practices are valuable assets, the Committee will monitor these
perceptions and will make recommendations to the Board and management to continually enhance the Company’s
public standing; and
(c)

4.6

oversight responsibility to assess all aspects of the Company’s science and technology capabilities in all phases of
its activities in relation to its strategies and plans and to make recommendations to the Board of Directors and the
management of the Company to continually enhance the Company’s science and technology capabilities.

Powers Reserved to the Board. No committee of the Board of Directors shall have the power or authority to:
(a)

approve or adopt, or recommend to stockholders, any action or matter expressly required by the General
Corporation Law of the State of Delaware to be submitted to stockholders for approval; or

(b)

adopt, amend, or repeal these Bylaws.

No committee of the Board of Directors shall take any action that is required by these Bylaws, the Certificate of
Incorporation or the General Corporation Law of the State of the State of Delaware to be taken by a vote of a specified
proportion of the entire Board of Directors.
ARTICLE V
OFFICERS
5.1

Designation. The officers of the Company appointed by the Board of Directors (or in the case of the Executive Chairman
and Chief Executive Officer, designated in accordance with Section 9.1) shall be an Executive Chairman, a Chief Executive
Officer, a Chief Financial Officer, a General Counsel, and may also include one or more Executive Vice Presidents, one or
more Vice Presidents, one or more Chief Operating Officers, a Special Counsellor to the Executive Chairman and General
Counsel for the Materials Business, a Secretary, a Treasurer and a Controller. The Board of Directors also may elect or
appoint, or provide for the appointment of, and, if delegated to the Chief Executive Officer, the Chief Executive Officer also
may elect or appoint, such other officers, assistant officers (including, without limitation, one or more Assistant Treasurers,
one or more Assistant Secretaries and one or more Assistant Controllers) and agents as may from time to time appear
necessary or advisable in the conduct of the business and affairs of the Company.

5.2

Election and Term. At its first meeting after each annual meeting of stockholders, the Board of Directors shall elect the
officers. The term of each officer shall be until the first meeting of the Board of Directors following the next annual meeting
of stockholders and until such officer’s successor is chosen and qualified, unless a different term is specified
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in the resolution electing or appointing such officer, or until such person’s earlier death, disqualification or removal.
5.3

Resignation. Any officer may resign at any time by giving written notice to the Executive Chairman, the Chief Executive
Officer or the Secretary. Unless otherwise stated in such notice of resignation, the acceptance thereof shall not be necessary
to make it effective; and such resignation shall take effect at the time specified therein or, in the absence of such
specification, it shall take effect upon the receipt thereof.

5.4

Removal. Except where otherwise expressly provided in a contract authorized by the Board of Directors, any officer elected
or appointed by the Board of Directors may be removed at any time with or without cause by the affirmative vote of a
majority of the entire Board of Directors.

5.5

Vacancies. Subject to the provisions of Section 9.1, a vacancy in any office for any reason may be filled for the unexpired
portion of the term by resolution of the Board of Directors. The Board of Directors may, in its discretion, leave unfilled for
such period of time as it may determine, any offices.

5.6

Executive Chairman. The Executive Chairman shall be the chairman of, and report to, the Board of Directors and shall have
lead responsibility for chairing the Board of Directors. As an executive officer of the Company, the Executive Chairman
shall report to the Board of Directors and shall (i) be jointly responsible for the corporate-wide synergies of the Company,
together with the Chief Executive Officer, and in consultation with James R. Fitterling (or his successor), (ii) have
responsibility for the agenda and schedule of all meetings of the Board of Directors, in consultation with the Chief Executive
Officer and (iii) be primarily responsible for the external representation of the Company with all stakeholders, other than
with respect to investor relations matters, which shall be the responsibility of the Chief Executive Officer, and with respect to
media relations matters, which shall be the joint responsibility of the Executive Chairman and the Chief Executive Officer.
The Executive Chairman shall be directly responsible for (x) the annual strategic plans for the Company’s material science
business, consisting of the businesses of The Dow Chemical Company (“ Dow ”) and E. I. du Pont de Nemours and
Company (“ DuPont ”) set forth on Exhibit 5.6(a) (the “ Materials Business ”) and (y) the establishment, execution and
achieving of synergies at the Materials Business level, in each case with the assistance of the Chief Executive Officer. The
Executive Chairman shall also be (a) directly responsible for the establishment, integration and operation of the Materials
Business, and (b) jointly responsible, together with the Chief Executive Officer, for evaluating new value-creating
opportunities for the Company’s specialty products business, consisting of the businesses of Dow and DuPont set forth on
Exhibit 5.6(b) (the “Specialty Business). The Executive Chairman shall have all such other powers and perform such other
duties as may be assigned by the Board of Directors from time to time.

5.7

Chief Executive Officer. The Chief Executive Officer shall report to the Board of Directors and shall (i) except as otherwise
provided by these Bylaws, be solely responsible for the financial affairs of the Company, including the integration, ongoing
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operation, and performance of the Company, in consultation with James R. Fitterling (or his successor), (ii) be jointly
responsible for the corporate-wide synergies of the Company, together with the Executive Chairman, and in consultation
with James R. Fitterling (or his successor), (iii) have shared responsibility with the Executive Chairman for the agenda and
schedule of all meetings of the Board of Directors, and (iv) be primarily responsible for all investor relations matters and
jointly responsible, together with the Executive Chairman, for media relations matters. The Chief Executive Officer shall be
directly responsible for (x) the annual strategic plans for each of the Company’s agricultural business, consisting of the
businesses of Dow and DuPont set forth on Exhibit 5.7 (the “ AgCo Business ”), and the Specialty Business and (y) the
establishment, execution and achieving of synergies at each of the AgCo Business level and Specialty Business level, in each
case with the assistance of the Executive Chairman. The Chief Executive Officer also shall be (a) directly responsible for the
establishment, integration and operation of the each of the AgCo Business and the Specialty Business and (b) jointly
responsible, together with the Executive Chairman, for evaluating new value-creating opportunities for the Specialty
Business. The Chief Executive Officer shall have such other powers and perform such other duties as may be assigned by the
Board of Directors from time to time.
5.8

Executive Vice Presidents. The Executive Vice Presidents shall assist the Executive Chairman and Chief Executive Officer
in the management of the business and affairs of the Company and shall perform such other duties as may be assigned by the
Executive Chairman or Chief Executive Officer, as applicable, or the Board of Directors.

5.9

Vice Presidents. Each Vice President shall have such powers and perform such duties as may be assigned by the Executive
Chairman or Chief Executive Officer, as applicable, or the Board of Directors. The Board of Directors may designate a
Financial Vice President and one or more Vice Presidents as Senior Vice Presidents, Group Vice Presidents or Corporate
Vice Presidents.

5.10

Chief Financial Officer. The Chief Financial Officer shall be the principal financial officer of the Company and shall have
such powers and perform such duties as may be assigned by the Board of Directors or the Executive Chairman or Chief
Executive Officer.

5.11

Treasurer. The Treasurer shall have charge of all funds of the Company and shall perform all acts incident to the position of
Treasurer, subject to the control of the Board of Directors.

5.12

Assistant Treasurers. Each Assistant Treasurer shall have such powers and perform such duties as may be assigned by the
Treasurer or the Board of Directors.

5.13

Secretary. The Secretary or an Assistant Secretary shall keep the minutes and give notices of all meetings of stockholders
and Directors and of such committees as directed by the Board of Directors. The Secretary shall have charge of such books
and papers as the Board of Directors may require. The Secretary or any Assistant Secretary is authorized to certify copies of
extracts from minutes and of documents in the Secretary’s
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charge, and anyone may rely on such certified copies to the same effect as if such copies were originals and may rely upon
any statement of fact concerning the Company certified by the Secretary or any Assistant Secretary. The Secretary shall
perform all acts incident to the office of Secretary, subject to the control of the Board of Directors.
5.14

Assistant Secretaries. Each Assistant Secretary shall have such powers and perform such duties as may be assigned by the
Secretary or the Board of Directors.

5.15

Controller. The Controller shall be in charge of the accounts of the Company. The Controller shall have such other powers
and perform such other duties as may be assigned by the Board of Directors and shall submit such reports and records to the
Board of Directors as it may request.

5.16

Assistant Controllers. Each Assistant Controller shall have such powers and perform such duties as may be assigned by the
Controller or the Board of Directors.

5.17

General Counsel. The General Counsel shall be in charge of all matters concerning the Company involving litigation or
legal counseling. The General Counsel shall have such other powers and perform such other duties as may be assigned by the
Board of Directors and shall submit such reports to the Board of Directors as it may request.

5.18

Designation of an Officer as the Chief Operating Officer. The Board of Directors may designate one of the elected
officers the chief operating officer of the Company with such powers and duties as may be assigned by the Board of
Directors. The Board of Directors may designate, and has initially designated, (a) one of the elected officers as the chief
operating officer of the AgCo Business, (b) one of the elected officers as the chief operating officer of the Materials Business
and (c) one of the elected officers as the chief operating officer of the Specialties Business.

5.19

Compensation of Officers. The officers of the Company shall receive such compensation for their services as the
Compensation Committee may determine.
ARTICLE VI
INDEMNIFICATION

6.1

Mandatory Indemnification. The Company shall indemnify, to the fullest extent permitted by Delaware law, any person
who was or is a defendant or is threatened to be made a defendant to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that such person:
(a)

is or was a Director, officer or employee of the Company;

(b)

is or was a Director, officer or employee of the Company and is or was serving at the request of the Company as a
director, trustee, member, member representative, officer, employee or agent of another corporation, partnership,
limited liability company, joint venture, trust or other enterprise; or
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(c)

is or was serving at the request of the Company as a director, trustee, member, member representative or officer of
another corporation, partnership, limited liability company, joint venture, trust or other enterprise

against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably
incurred by such person in connection with such action, suit or proceeding if such person acted in good faith and in a manner
such person reasonably believed to be in or not opposed to the best interests of the Company, and, with respect to any
criminal action or proceeding, had no reasonable cause to believe such person’s conduct was unlawful. The termination of
any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent,
shall not, of itself, create a presumption that the person did not act in good faith and in a manner which such person
reasonably believed to be in or not opposed to the best interests of the Company, and, with respect to any criminal action or
proceeding, had reasonable cause to believe that such person’s conduct was unlawful.
6.2

Permitted Indemnification. The Company may indemnify, to the fullest extent permitted by Delaware law, any person who
was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding,
whether civil, criminal, administrative or investigative, by reason of the fact that such person:
(a)

is or was a Director, officer, employee or agent of the Company; or

(b)

is or was serving at the request of the Company as a director, trustee, member, member representative, officer,
employee or agent of another corporation, partnership, limited liability company, joint venture, trust or other
enterprise

against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably
incurred by such person in connection with such action, suit or proceeding if such person acted in good faith and in a manner
such person reasonably believed to be in or not opposed to the best interests of the Company, and, with respect to any
criminal action or proceeding, had no reasonable cause to believe such person’s conduct was unlawful. The termination of
any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent,
shall not, of itself, create a presumption that the person did not act in good faith and in a manner which such person
reasonably believed to be in or not opposed to the best interests of the Company, and, with respect to any criminal action or
proceeding, had reasonable cause to believe that such person’s conduct was unlawful.
6.3

Expenses Payable in Advance. Expenses (including attorneys’ fees) incurred by any person who is or was a Director or
officer of the Company, or any person who is or was serving at the request of the Company as a director, trustee, member,
member representative or officer of another corporation, partnership, limited liability company, joint venture, trust or other
enterprise, in defending or investigating a threatened or pending action, suit or proceeding, whether civil, criminal,
administrative or investigative, shall be paid by the Company to the fullest extent permitted by Delaware law in advance of
the final disposition of such action, suit or proceeding, upon receipt of
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an undertaking by or on behalf of such person to repay such amount if it ultimately shall be determined that such person is
not entitled to be indemnified by the Company as authorized in this Article VI. Such expenses (including attorneys’ fees)
incurred by any person who is or was an employee or agent of the Company, or any person who is or was serving at the
request of the Company as an employee or agent of another corporation, partnership, limited liability company, joint venture,
trust or enterprise may be so paid upon such terms and conditions, if any, as the Board of Directors deems appropriate.
6.4

Judicial Determination of Mandatory Indemnification or Mandatory Advancement of Expenses. Any person may
apply to any court of competent jurisdiction in the State of Delaware to order indemnification or advancement of expenses to
the extent mandated under Sections 6.1 or 6.3 above. The basis of such order of indemnification or advancement of expenses
by a court shall be a determination by such court that indemnification of, or advancement of expenses to, such person is
proper in the circumstances. Notice of any application for indemnification or advancement of expenses pursuant to this
Section 6.4 shall be given to the Company promptly upon the filing of such application. The burden of proving that such
person is not entitled to such mandatory indemnification or mandatory advancement of expenses, or that the Company is
entitled to recover the mandatory advancement of expenses pursuant to the terms of an undertaking, shall be on the
Company. If successful in whole or in part in obtaining an order for mandatory indemnification or mandatory advancement
of expenses, or in a suit brought by the Company to recover an advancement of expenses pursuant to the terms of an
undertaking, such person shall also be entitled to be paid all costs (including attorneys’ fees and expenses) in connection
therewith.

6.5

Nonexclusivity. The indemnification and advancement of expenses mandated or permitted by, or granted pursuant to, this
Article VI shall not be deemed exclusive of any other rights to which those seeking indemnification or advancement of
expenses may be entitled under the Certificate of Incorporation, any Bylaw, agreement, contract, vote of stockholders or
disinterested Directors, or pursuant to the direction (howsoever embodied) of any court of competent jurisdiction or
otherwise both as to action by the person in an official capacity and as to action in another capacity while holding such office
it being the policy of the Company that indemnification of the persons specified in Section 6.1 and Section 6.3 of this Article
VI shall be made to the fullest extent permitted by law. The provisions of this Article VI shall not be deemed to preclude the
indemnification of any person who is not specified in Section 6.1 or 6.3 of this Article VI, but whom the Company has the
power or obligation to indemnify under Delaware law or otherwise.

6.6

Insurance. The Company may, but shall not be obligated to, purchase and maintain insurance at its expense on behalf of any
person who is or was a Director, officer, employee or agent of the Company, or is or was a director or officer of the
Company serving at the request of the Company as a director, officer, trustee, member, member representative, employee or
agent of another corporation, partnership, limited liability company, joint venture, trust or other enterprise against any
liability asserted against and incurred by such person in any such capacity, or arising out of the person’s status as such,
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whether or not the Company would have the power or the obligation to indemnify such person against such liability under
the provisions of this Article VI.
6.7

Definitions. For the purposes of this Article VI references to “the Company” shall include, in addition to the resulting
company, any constituent company (including any constituent of a constituent) absorbed in a consolidation or merger which,
if its separate existence had continued, would have had power and authority to indemnify its directors, trustees, members,
member representatives, officers, employees or agents, so that any person who is or was a director, trustee, member, member
representative, officer, employee or agent of such constituent company, or is or was serving at the request of such constituent
company as a director, trustee, member, member representative, officer, employee or agent of another corporation,
partnership, limited liability company, joint venture, trust or other enterprise, shall stand in the same position under the
provisions of this Article VI with respect to the resulting or surviving company as such person would have with respect to
such constituent company if its separate existence had continued. The term “other enterprise” as used in this Article VI shall
include employee benefit plans. References to “fines” in this Article VI shall include excise taxes assessed on a person with
respect to an employee benefit plan. The phrase “serving at the request of the Company” shall include any service as a
director, trustee, member, member representative, officer, employee or agent that imposes duties on, or involves services by,
such director, trustee, member, member representative, officer, employee or agent with respect to any employee benefit plan,
its participants or beneficiaries.

6.8

Survival. The indemnification and advancement of expenses provided by, or granted pursuant to, this Article VI shall
continue as to a person who has ceased to be a Director, officer, employee or agent of the Company, and to a person who has
ceased to serve at the request of the Company as a director, trustee, member, member representative, officer, employee or
agent of another corporation, partnership, limited liability company, joint venture, trust or other enterprise, and, in each case,
shall inure to the benefit of the heirs, executors and administrators of such person.

6.9

Repeal, Amendment or Modification. Any repeal, amendment or modification of this Article VI shall not affect any rights
or obligations then existing between the Company and any person referred to in this Article VI with respect to any state of
facts then or theretofore existing or any action, suit or proceeding theretofore or thereafter brought based in whole or in part
upon such state of facts.
ARTICLE VII
MISCELLANEOUS

7.1

Seal. The corporate seal shall have inscribed upon it the name of the Company, the year “2015” and the words “Seal” and
“Delaware.” The Secretary shall be in charge of the seal and may authorize a duplicate seal to be kept and used by any other
officer or person.

7.2

Waiver of Notice. Whenever any notice is required to be given to any stockholder or Director of the Company, a waiver
thereof in writing, signed by the person or persons
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entitled to the notice, whether before or after the time stated therein, shall be deemed equivalent thereto.
7.3

Voting of Stock Owned by the Company. Powers of attorney, proxies, waivers of notice of meeting, consents and other
instruments relating to securities owned by the Company may be executed in the name of and on behalf of the Company by
the Executive Chairman, Chief Executive Officer, any Executive Vice President, any Vice President or the General Counsel.
Any such officer may, in the name of and on behalf of the Company, take all such action as any such officer may deem
advisable to vote in person or by proxy at any meeting of security holders of any corporation in which the Company may
own securities and at any such meeting shall possess and may exercise any and all rights and powers incident to the
ownership of such securities and which, as the owner thereof, the Company might have exercised and possessed if present.
The Board of Directors may from time to time confer like powers upon any other person or persons.

7.4

Forum for Adjudication of Certain Disputes . Unless the Company consents in writing to the selection of an alternative
forum, the Court of Chancery of the State of Delaware shall be the sole and exclusive forum for (i) any derivative action or
proceeding brought on behalf of the Company, (ii) any action asserting a claim of breach of a fiduciary duty owed by any
director, officer or other employee of the Company to the Company or the Company’s stockholders, (iii) any action asserting
a claim arising pursuant to any provision of the General Corporation Law of Delaware, or (iv) any action asserting a claim
governed by the internal affairs doctrine. Any person or entity purchasing or otherwise acquiring any interest in shares of
capital stock of the Company shall be deemed to have notice of and consented to the provisions of this Section 7.4 of Article
VII. Failure to enforce the foregoing provisions would cause the Company irreparable harm and the Company shall be
entitled to equitable relief, including injunction and specific performance, to enforce the foregoing provisions.

7.5

Executive Office. The principal executive office of the Company shall be located in the city of Midland, State of Michigan
(which shall be the location of the principal executive offices of Dow) and the city of Wilmington, State of Delaware (which
shall be the location of the principal executive offices of DuPont), where, as applicable, the books of account and records
shall be kept. The Company also may have offices at such other places, both within and without Delaware, as the Board of
Directors from time to time shall determine or the business and affairs of the Company may require.
ARTICLE VIII
AMENDMENT OF BYLAWS

8.1

The Board of Directors is expressly authorized and shall have the power to amend, alter, change, adopt and repeal the
Bylaws of the Company at any regular or special meeting of the Board of Directors at which there is a quorum by the
affirmative vote of a majority of the total number of directors present at such meeting, or by unanimous written consent.
Notwithstanding the foregoing, the provisions of Sections 5.6 and 5.7 and Article IX and
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this second sentence of Section 8.1 of these Bylaws may only be amended, altered, changed, adopted and repealed by an
affirmative vote of at least 66 2/3% of the full Board of Directors. The stockholders also shall have power to amend, alter,
change, adopt and repeal the Bylaws of the Company at any annual or special meeting subject to the requirements of these
Bylaws and the Certificate of Incorporation by the affirmative vote of the holders of a majority of the voting power of all of
the shares of capital stock of the Company then entitled to vote; provided, however, that the affirmative vote of the holders of
at least 66 2/3% of the voting power of all of the shares of capital stock of the Company then entitled to vote shall be
required for the stockholders to amend, alter, change, adopt or repeal the provisions of Sections 5.6, Section 5.7, Article IX
and this third sentence of Section 8.1 of these Bylaws.
ARTICLE IX
GOVERNANCE PROVISIONS
9.1

Executive Chairman and Chief Executive Officer Positions. Andrew N. Liveris shall serve as the Executive Chairman of
the Company and Edward D. Breen shall serve as the Chief Executive Officer of the Company; provided, that in the event
either of Mr. Liveris or Mr. Breen is unable or unwilling to serve in such capacity as a result of illness, death, resignation or
any other reason, the Continuing Dow Directors (as defined below) shall designate a replacement for Mr. Liveris and the
Continuing DuPont Directors (as defined below) shall designate a replacement for Mr. Breen.

9.2

Board Composition. The Board of Directors of the Company shall be comprised of sixteen (16) directors, of which eight
(8) shall be former members of the Board of Directors of Dow, including Mr. Liveris and the Independent Lead Director of
Dow, chosen by Dow (the “ Continuing Dow Directors ”) and eight (8) shall be former members of the Board of Directors of
DuPont, including Mr. Breen and the Lead Independent Director of DuPont, chosen by DuPont (the “ Continuing DuPont
Directors ”). The Board of Directors shall have two co-lead independent directors, one of whom shall be appointed by Dow
and the other shall be appointed by DuPont. The roles and responsibilities of the co-lead independent directors shall be set
forth in the Company’s Corporate Governance Guidelines. Any vacancy on the Board of Directors created by the cessation
of service of a Continuing Dow Director shall be filled by the affirmative vote of a majority of the remaining Continuing
Dow Directors then in office, even if less than a quorum, or by a sole remaining Continuing Dow Director and any vacancy
on the Board of Directors created by the cessation of service of a Continuing DuPont Director shall be filled by the
affirmative vote of a majority of the remaining Continuing DuPont Directors then in office, even if less than a quorum, or by
a sole remaining Continuing DuPont Director. All directors so elected to the Board of Directors by the Continuing Dow
Directors shall be considered “Continuing Dow Directors” for purposes of this Article IX and all directors so elected to the
Board of Directors by the Continuing DuPont Directors shall be considered “Continuing DuPont Directors” for purposes of
this Article IX.
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9.3

Businesses of the Company . As soon as reasonably practicable following the closing of the transaction (the “ Mergers ”)
contemplated by the Agreement and Plan of Merger, dated as of December 11, 2015, as amended on March 31, 2017, by and
among the Company, Dow, Diamond Merger Sub, Inc., DuPont and Orion Merger Sub, Inc., the Company shall organize
and operate the AgCo Business, the Materials Business and the Specialty Business (together with the AgCo Business and
Materials Business, the “ SpinCos ”).

9.4

Advisory Committees . In addition to the standing committees of the Board of Directors set forth in Section 4.1, the
committees of the Board of Directors shall include an AgCo Advisory Committee, a Materials Advisory Committee, and a
Specialties Advisory Committee (together, the “ Advisory Committees ”), having the respective powers and duties assigned
to each in this Article IX.
(a)

AgCo Advisory Committee .
(i)

The AgCo Advisory Committee shall be comprised of (i) Mr. Liveris, (ii) Mr. Breen, (iii) certain members
of the Board of Directors that are Continuing DuPont Directors and (iv) certain individuals who are not
directors of the Company but who previously served on the board of directors of DuPont and who will
serve in an ex officio capacity. Such ex officio members shall be entitled to be present at all meetings of the
AgCo Advisory Committee and to participate in committee discussions, but shall not be entitled to vote or
be counted for quorum purposes. The chairman of the AgCo Advisory Committee shall be Mr. Breen. Any
vacancy on the AgCo Advisory Committee shall be filled by the affirmative vote of a majority of the
remaining AgCo Advisory Committee members then in office, even if less than a quorum, or by a sole
remaining AgCo Advisory Committee member.

(ii)

The AgCo Advisory Committee shall have the sole authority to approve any changes to the scope of the
AgCo Business by the affirmative vote of a majority of the members of the AgCo Advisory Committee.

(iii)

The AgCo Advisory Committee shall develop a capital structure for the AgCo Business in accordance with
the Guiding Principles set forth in Section 9.5, taking into account the input of the Company’s Chief
Financial Officer and General Counsel and the General Counsel of the Materials Business, which will be
presented to the Board of Directors.

(iv)

The AgCo Advisory Committee shall be responsible for selecting, changing and making permanent the
chief executive officer and leadership teams of the AgCo Business; provided, that the Board of Directors
may alter the AgCo Advisory Committee’s selections upon the affirmative vote of more than 66 2/3% of
the full Board of Directors, provided that the Board of Directors exercise good faith business judgment.
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Notwithstanding the foregoing, if there is a disagreement between or among the Advisory Committees regarding
any matter addressed by Section 9.5, or any other capital structure matter, and the Advisory Committees cannot
resolve such disagreement, the matter will be submitted to a reconciliation committee, consisting of Mr. Breen,
Mr. Liveris and both independent co-lead directors of the Board of Directors for resolution before consideration, if
necessary, and ultimate resolution by a majority of the Board of Directors.
(b)

Materials Advisory Committee .
(i)

The Materials Advisory Committee shall be comprised of (i) Mr. Liveris, (ii) Mr. Breen, (iii) certain
members of the Board of Directors that are Continuing Dow Directors and (iv) certain individuals who are
not directors of the Company but who previously served on the board of directors of Dow and who will
serve in an ex officio capacity. Such ex officio members shall be entitled to be present at all meetings of the
Materials Advisory Committee and to participate in committee discussions, but shall not be entitled to vote
or be counted for quorum purposes. The chairman of the Materials Advisory Committee shall be
Mr. Liveris. Any vacancy on the Materials Advisory Committee shall be filled by the affirmative vote of a
majority of the remaining Materials Advisory Committee members then in office, even if less than a
quorum, or by a sole remaining Materials Advisory Committee member.

(ii)

The Materials Advisory Committee shall have the sole authority to approve any changes to the scope of the
Materials Business by the affirmative vote of a majority of the members of the Materials Advisory
Committee.

(iii)

The Materials Advisory Committee shall develop a capital structure for the Materials Business in
accordance with the Guiding Principles set forth in Section 9.5, taking into account the input of the
Company’s Chief Financial Officer and General Counsel and the General Counsel of the Materials
Business, which will be presented to the Board of Directors.

(iv)

The Materials Advisory Committee shall be responsible for selecting, changing and making permanent the
chief executive officer and leadership teams of the Materials Business; provided, that the Board of Directors
may alter the Materials Advisory Committee’s selections upon the affirmative vote of more than 66 2/3% of
the full Board of Directors, provided that the Board of Directors exercise good faith business judgment.

Notwithstanding the foregoing, if there is a disagreement between or among the Advisory Committees regarding
any matter addressed by Section 9.5, or any other capital structure matter, and the Advisory Committees cannot
resolve such disagreement, the matter will be submitted to a reconciliation committee, consisting of Mr. Breen,
Mr. Liveris and both independent co-lead directors of the
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Board of Directors for resolution before consideration, if necessary, and ultimate resolution by a majority of the
Board of Directors.
(c)

Specialties Advisory Committee .
(i)

The Specialties Advisory Committee shall be comprised of (i) Mr. Liveris, (ii) Mr. Breen and (iii) certain
members of the Board of Directors and/or certain individuals who are not directors of the Company (who
would serve in an ex officio capacity, and would be entitled to be present at all meetings and to participate
in discussions, but shall not be entitled to vote or be counted for quorum purposes), in each case, solely as
may be agreed on by Mr. Liveris and Mr. Breen or their respective successors on the Specialties Advisory
Committee. The chairman of the Specialties Advisory Committee shall be Mr. Breen. Any vacancy on the
Specialties Advisory Committee as a result of (i) Mr. Liveris or any successor to Mr. Liveris on the
Specialties Advisory Committee ceasing to serve on the Specialties Advisory Committee shall be filled by
the affirmative vote of a majority of the Continuing Dow Directors and (ii) Mr. Breen or any successor to
Mr. Breen on the Specialties Advisory Committee ceasing to serve on the Specialties Advisory Committee
shall be filled by the affirmative vote of a majority of the Continuing DuPont Directors. All other vacancies
on the Specialties Advisory Committee shall be filled by the remaining Specialties Advisory Committee
members then in office, even if less than a quorum, or by a sole remaining Specialties Advisory Committee
member.

(ii)

The Specialties Advisory Committee shall have the sole authority to approve any changes to the scope of
the Specialties Business by the affirmative vote of a majority of the members of the Specialties Advisory
Committee.

(iii)

The Specialties Advisory Committee shall develop a capital structure for the Specialties Business in
accordance with the Guiding Principles set forth in Section 9.5, taking into account the input of the
Company’s Chief Financial Officer and General Counsel and the General Counsel of the Materials
Business, which will be presented to the Board of Directors. The Continuing DuPont Directors serving on
the Specialties Advisory Committee shall have the authority to determine which Liabilities (as defined in
Section 9.5(b)) are allocated to the Specialties Business as between the AgCo Business and the Specialties
Business.

(iv)

The Specialties Advisory Committee shall be responsible for selecting, changing and making permanent the
chief executive officer and leadership teams of the Specialties Business; provided, that the Board of
Directors may alter the Specialties Advisory Committee’s selections upon the affirmative vote of more than
66 2/3% of the full Board of Directors
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provided, that the Board of Directors exercise good faith business judgment.
Notwithstanding the foregoing, if there is a disagreement between or among the Advisory Committees regarding
any matter addressed by Section 9.5, or any other capital structure matter, and the Advisory Committees cannot
resolve such disagreement, the matter will be submitted to a reconciliation committee, consisting of Mr. Breen,
Mr. Liveris and both independent co-lead directors of the Board of Directors for resolution before consideration, if
necessary, and ultimate resolution by a majority of the Board of Directors.
(d)

9.5

In the event that the separation of a particular SpinCo is consummated, the Advisory Committee with respect to
such SpinCo shall be dissolved and the provisions related to such SpinCo shall be of no further force and effect.
The Board may determine to abandon, by a majority vote, the exploration or pursuit of a particular SpinCo;
provided, however, that no Advisory Committee shall be dissolved prior to the date that is two years from the
Effective Time.

Guiding Principles. The guiding principles for the capital structure of each SpinCo (the “ Guiding Principles ”) shall be as
follows:
(a)

Dow and DuPont intend that (i) the Materials Business will have credit metrics and a credit profile generally
consistent with Dow as of December 11, 2015, (ii) the AgCo Business will have credit metrics and a credit profile
generally consistent with DuPont as of December 11, 2015 and (iii) the Specialties Business will have an
investment grade credit rating.

(b)

Liabilities, accrued or contingent (“ Liabilities ”) (other than general Liabilities and corporate indebtedness), will be
allocated to each SpinCo at the time of a separation from the Company in the following manner:
(i)

Liabilities primarily associated with a SpinCo would be allocated to such SpinCo upon separation (such
businesses for each SpinCo, the “ Allocated Businesses ”);

(ii)

a proportional share of pension and Other Postemployment Benefits (or OPEB) Liabilities (together with
the associated assets) corresponding to the current and former employees of such Spinco’s Allocated
Businesses; provided that the Board of Directors may determine by simple majority vote to deviate from
such allocation if, and to the extent, necessary to comply with requirements of applicable governmental
authorities (e.g., The Pension Benefit Guaranty Corporation (PBGC));

(iii)

in the case of the Materials Business, Liabilities for discontinued and divested businesses and operations of
Dow, and for the AgCo Business and Specialties Business, as allocated by the AgCo Advisory Committee
and Specialties Advisory Committee between such businesses, Liabilities for discontinued and divested
businesses and operations of DuPont; and
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(iv)
(c)

tax indemnification obligations and expenses customarily allocated to distributed companies in spin-off
transactions.

As to the general Liabilities (not primarily associated with any of the SpinCos) and indebtedness, the guiding
balance sheet rule is that the financial structure of each SpinCo must be aligned with the scope of such SpinCo and
the business plan for such SpinCo.

9.6

Each Advisory Committee shall provide monthly status reports to the Company’s Board of Directors with respect to its
activities in connection with the organization of the AgCo Business, the Specialty Business and the Materials Business.

9.7

The provisions of this Article IX may be modified, amended or repealed, and any Bylaw provision inconsistent with the
provisions of this Article IX may be adopted, only by an affirmative vote of at least 66 2/3% of the full Board of Directors.
In the event of any inconsistency between any provision of this Article IX and any other provision of these Bylaws, the
provisions of this Article IX shall control.
ARTICLE X
ORDER OF INTENDED SEPARATIONS

10.1

DuPont and Dow intend that the first step of the Company’s intended separation process will be the spin-off of the Materials
Business SpinCo, assuming such sequencing would allow for the completion of all intended spin-offs (i.e., spin-off of the
Materials Business SpinCo and spin-off of either the AgCo Business SpinCo or the Specialty Business SpinCo) within 18
months of closing of the Mergers and would not adversely impact the value of the intended spin-off transactions to the
Company’s shareholders.
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Exhibit 5.6(a)
Materials Business
1.

DuPont Performance Materials

2.

Dow Consumer Care

3.

Dow Automotive Solutions

4.

Dow Infrastructure Solutions

5.

Dow Performance Materials and Chemicals

6.

Dow Performance Plastics

7.

Dow/Corning JV (other than the Electronics Portion of Silicones Business)

8.

All other businesses of Dow as of December 11, 2015 not specifically set forth above, on Schedule 5.6(b) or Schedule 5.7.

Exhibit 5.6(b)
Specialty Business
1.

DuPont Nutrition and Health

2.

DuPont Industrial Biosciences

3.

DuPont Safety and Protection

4.

DuPont Electronics & Communications

5.

Dow EM

6.

Electronics portion of Silicones Business of the Dow/Corning JV

Exhibit 5.7
AgCo Business
1.

DuPont Agricultural / Pioneer

2.

Dow AgroSciences

3.

All other businesses of DuPont as of December 11, 2015 not specifically set forth above, on Schedule 5.6(a) or Schedule
5.6(b).

Exhibit 99.1

DOWDUPONT™ MERGER SUCCESSFULLY COMPLETED
Company Moves Forward Toward Intended Separation into Industry-Leading, Publicly Traded
Companies in Agriculture, Materials Science and Specialty Products;
Separations Expected to Occur Within 18 Months
MIDLAND, Mich., and WILMINGTON, Del., Sept. 1, 2017 – DowDuPont™ (NYSE:DWDP) today announced the successful
completion of the merger of equals between The Dow Chemical Company (“Dow”) and E.I. du Pont de Nemours & Company
(“DuPont”), effective Aug. 31, 2017. The combined entity is operating as a holding company under the name “DowDuPont™”
with three divisions – Agriculture, Materials Science and Specialty Products.
Shares of DuPont and Dow ceased trading at the close of the New York Stock Exchange (NYSE) on Aug. 31, 2017. Beginning
today, DowDuPont will start trading on the New York Stock Exchange under the stock ticker symbol “DWDP.” Pursuant to the
merger agreement, Dow shareholders received a fixed exchange ratio of 1.00 share of DowDuPont for each Dow share, and
DuPont shareholders received a fixed exchange ratio of 1.282 shares of DowDuPont for each DuPont share.
“Today marks a significant milestone in the storied histories of our two companies,” said Andrew Liveris, executive chairman of
DowDuPont. “We are extremely excited to complete this transformational merger and move forward to create three intended
industry-leading, independent, publicly traded companies. While our collective heritage and strength are impressive, the true
value of this merger lies in the intended creation of three industry powerhouses that will define their markets and drive growth for
the benefit of all stakeholders. Our teams have been working for more than a year on integration planning, and – as of today –
we will hit the ground running on executing those plans with an intention to complete the separations as quickly as possible.”
“For shareholders, customers and employees, closing this transaction is a definitive step toward unlocking higher value and
greater opportunities through a future built on sustainable growth and innovation,” said Ed Breen, chief executive officer of
DowDuPont. “DowDuPont is a launching pad for three intended strong companies that will be better positioned to reinvest in
science and innovation, solve our customers’ ever-evolving challenges, and generate long-term returns for our shareholders.
With the merger now complete, our focus is on finalizing the organizational structures that will be the foundations of these three
intended strong companies and capturing the synergies to unlock value. With clear focus, market visibility and more productive
R&D, each intended company will be equipped to compete successfully as an industry leader.”
Board and Governance
The Board of Directors of DowDuPont comprises 16 members – eight directors formerly on the DuPont Board and eight directors formerly on the
Dow Board. There are two lead directors: Jeffrey Fettig , who previously served as the lead independent director for Dow; and Alexander Cutler ,
who previously served as the lead independent director for DuPont. Liveris serves as the executive chairman of the Board and Breen also serves
on the Board. Other Board members include:

•

From Dow:
o
James A. Bell , Former Chief Financial Officer, Boeing
o
Raymond J. Milchovich , Former Chairman and CEO, Foster Wheeler AG
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o
o
o
o
•

Paul Polman , CEO, Unilever PLC and Unilever N.V.
Dennis H. Reilley , Non-Executive Chairman, Marathon Oil Corp.
James M. Ringler , Chairman, Teradata Corporation
Ruth G. Shaw , Former Group Executive, Public Policy and President, Duke Nuclear

From DuPont:
o
Lamberto Andreotti , Former Chair of the Board and CEO of Bristol-Myers Squibb Company
o
Robert A. Brown , President of Boston University
o
Marillyn A. Hewson , Chairman, President, and Chief Executive Officer of Lockheed Martin Corporation
o
Lois D. Juliber , Former Vice Chairman and Chief Operating Officer of Colgate-Palmolive Company
o
Lee M. Thomas , Former Chairman and Chief Executive Officer of Rayonier Inc.
o
Patrick J. Ward, Chief Financial Officer of Cummins, Inc.

Three Advisory Committees have been established by the DowDuPont Board, chartered to generally oversee the establishment
of each of the Agriculture, Materials Science (Dow) and Specialty Products divisions in preparation for the separations.
Additionally, each Advisory Committee will develop a capital structure in accordance with the guiding principles set forth in the
Bylaws, and designate the future chief executive officer and leadership team of its respective intended company.
DowDuPont Officers
As previously announced, DowDuPont will be led by a proven leadership team that reflects the strengths and capabilities of both
companies. Along with Liveris and Breen, it includes the following executives:
•
•
•
•
•
•

Howard Ungerleider, Chief Financial Officer
Stacy Fox, General Counsel and Corporate Secretary
Charles J. Kalil, Special Counsellor to the Executive Chairman, General Counsel for the Materials Science Division
James C. Collins, Jr., Chief Operating Officer for the Agriculture Division
Jim Fitterling, Chief Operating Officer for the Materials Science Division
Marc Doyle, Chief Operating Officer for the Specialty Products Division

Unlocking Value for All Stakeholders
By merging the highly complementary portfolios of Dow and DuPont and subsequently creating intended industry leaders,
DowDuPont expects to maximize value for all its stakeholders.
•

Shareholders are expected to benefit from the stronger, focused investment profile of each intended company and
substantial cost synergies, as well as from long-term growth and sustainable value creation following the intended
separations into three independent companies. The transaction is expected to result in run-rate cost synergies of
approximately $3 billion and the potential for approximately $1 billion in growth synergies. The company expects to reach
100 percent run rate on the cost synergies within the first 24 months of merger closing.

•

Customers will benefit from superior solutions and expanded product offerings. By combining the complementary strengths
of Dow and DuPont, each intended company will be able to respond faster and more effectively to rapidly changing
conditions with innovative products and greater choice.
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•

Employees will benefit from being part of these intended highly focused and competitive industry-leaders, built for
sustainable, long-term growth – which will create opportunities for our businesses and opportunities for our people.

Paths to Separation
Dow and DuPont leaders and integration teams are developing the future state operating models and organizational designs that
will support the refined strategy of each intended company. Once each division has its own processes, people, assets, systems
and licenses in place to operate independently from the parent company, DowDuPont intends to separate the divisions to stand
within their own legal entities, subject to Board approval and any regulatory approvals. The intended separations are expected to
occur within 18 months.
The intended companies are expected to include:
•

A leading Agriculture Company that brings together the strengths of DuPont Pioneer, DuPont Crop Protection and Dow
AgroSciences to better serve growers around the world with a superior portfolio of solutions, greater choice and competitive
price for value. The combined capabilities and highly productive innovation engine will enable the intended Agriculture
Company to bring a broader suite of products to the market faster, so it can be an even better partner to growers, delivering
innovation and helping them to increase their productivity and profitability. The intended Agriculture Company will be
headquartered in Wilmington, Delaware, with global business centers in Johnston, Iowa, and Indianapolis, Indiana.

•

A leading Materials Science Company, to be named Dow that will consist of the businesses comprising the following
current Dow operating segments: Performance Plastics, Performance Materials & Chemicals, Infrastructure Solutions and
Consumer Solutions (Consumer Care and Dow Automotive Systems; Dow Electronic Materials is intended to go to the
Specialty Products Company), as well as DuPont’s current Performance Materials operating segment. The intended
Materials Science Company will offer the strongest and broadest chemistry and polymers toolkit in the industry, with the
scale and competitive capabilities to enable truly differentiated solutions for customers in high-growth end markets, including
packaging, transportation, infrastructure and consumer care. The intended Materials Science Company will be
headquartered in Midland, Michigan.

•

A leading Specialty Products Company that will consist of powerful, market-leading businesses including DuPont
Protection Solutions, Sustainable Solutions, Industrial Biosciences and Nutrition & Health, which will integrate the Health and
Nutrition business from FMC pending the close of that transaction; as well as Electronic Technologies, which combines
DuPont’s Electronics & Communications business with Dow’s Electronic Materials business unit. The intended Specialty
Products Company will be an innovation leader composed of technology-driven specialty businesses with highly
differentiated products and solutions that transform industries and everyday life. The intended Specialty Products Company
will be headquartered in Wilmington, Delaware.

As announced, the DowDuPont Board is conducting a comprehensive portfolio review to assess current business facts and
leverage the knowledge gained over the past year and a half to capture any material value-enhancing opportunities in
preparation for the intended creation of industry-leading companies.
Klein and Company, Lazard and Morgan Stanley & Co. LLC served as Dow’s financial advisors for the transaction, with Weil,
Gotshal & Manges LLP acting as its legal advisor.
Evercore and Goldman, Sachs & Co. served as DuPont’s financial advisors for the transaction, with Skadden, Arps, Slate,
Meagher & Flom LLP acting as its legal advisor.
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About DowDuPont
DowDuPont (NYSE: DWDP) is a holding company comprised of The Dow Chemical Company and DuPont with the intent to form
strong, independent, publicly traded companies in agriculture, materials science and specialty products sectors that will lead their
respective industries through productive, science-based innovation to meet the needs of customers and help solve global
challenges. For more information, please visit us at www.dow-dupont.com .
Contact Information:
Investors:
Neal Sheorey
nrsheorey@dow.com
+1 989-636-6347

Greg Friedman
greg.friedman@dupont.com
+1 302-774-4994

Media
Rachelle Schikorra
ryschikorra@dow.com
+1 989-638-4090

Dan Turner
daniel.a.turner@dupont.com
+1 302-996-8372

Cautionary Statement About Forward-Looking Statements
This communication contains “forward-looking statements” within the meaning of the federal securities laws, including
Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended.
In this context, forward-looking statements often address expected future business and financial performance and financial
condition, and often contain words such as “expect,” “anticipate,” “intend,” “plan,” “believe,” “seek,” “see,” “will,” “would,” “target,”
similar expressions, and variations or negatives of these words.
On Dec. 11, 2015, The Dow Chemical Company (“Dow”) and E. I. du Pont de Nemours and Company (“DuPont”) announced
entry into an Agreement and Plan of Merger, as amended on March 31, 2017, (the “Merger Agreement”) under which the
companies would combine in an all-stock merger of equals transaction (the “Merger Transaction”). Effective Aug. 31, 2017, the
Merger Transaction was completed and each of Dow and DuPont became subsidiaries of DowDuPont Inc. (“DowDuPont”). For
more information, please see each of DowDuPont’s, Dow’s and DuPont’s latest annual, quarterly and current reports on Forms
10-K, 10-Q and 8-K, as the case may be, and the joint proxy statement/prospectus included in the registration statement on
Form S-4 filed by DowDuPont with the SEC on March 1, 2016 (File No. 333-209869), as last amended on June 7, 2016, and
declared effective by the SEC on June 9, 2016 (the “Registration Statement”) in connection with the Merger Transaction.
Forward-looking statements by their nature address matters that are, to different degrees, uncertain, including the intended
separation of DowDuPont’s agriculture, materials science and specialty products businesses in one or more tax efficient
transactions on anticipated terms (the “Intended Business Separations”). Forward-looking statements are not guarantees of
future performance and are based on certain assumptions and expectations of future events which may not be realized.
Forward-looking statements also involve risks and uncertainties, many of which are beyond the company’s control. Some of the
important factors that could cause DowDuPont’s, Dow’s or DuPont’s actual results to differ materially from those projected in any
such forward-looking statements include, but are not limited to: (i) successful integration of the respective agriculture, materials
science and specialty products businesses of Dow and DuPont, including anticipated tax treatment, unforeseen liabilities, future
capital expenditures, revenues, expenses, earnings, productivity actions, economic performance, indebtedness, financial
condition, losses, future prospects, business and management strategies for the management, expansion and growth of the
combined operations; (ii) impact of the divestitures
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required as a condition to consummation of the Merger Transaction as well as other conditional commitments; (iii) achievement
of the anticipated synergies by DowDuPont’s agriculture, materials science and specialty products businesses; (iv) risks
associated with the Intended Business Separations, including those that may result from the comprehensive portfolio review
undertaken by the DowDuPont board, changes and timing, including a number of conditions which could delay, prevent or
otherwise adversely affect the proposed transactions, including possible issues or delays in obtaining required regulatory
approvals or clearances related to the Intended Business Separations, disruptions in the financial markets or other potential
barriers; (v) the risk that disruptions from the Intended Business Separations will harm DowDuPont’s business (either directly or
as conducted by and through Dow or DuPont), including current plans and operations; (vi) the ability to retain and hire key
personnel; (vii) potential adverse reactions or changes to business relationships resulting from the completion of the merger or
the Intended Business Separations; (viii) uncertainty as to the long-term value of DowDuPont common stock; (ix) continued
availability of capital and financing and rating agency actions; (x) legislative, regulatory and economic developments;
(xi) potential business uncertainty, including changes to existing business relationships, during the pendency of the Intended
Business Separations that could affect the company’s financial performance and (xii) unpredictability and severity of catastrophic
events, including, but not limited to, acts of terrorism or outbreak of war or hostilities, as well as management’s response to any
of the aforementioned factors. These risks, as well as other risks associated with the merger and the Intended Business
Separations, are more fully discussed in (1) the Registration Statement and (2) the current, periodic and annual reports filed with
the SEC by DowDuPont and to the extent incorporated by reference into the Registration Statement, by Dow and DuPont. While
the list of factors presented here is, and the list of factors presented in the Registration Statement are, considered
representative, no such list should be considered to be a complete statement of all potential risks and uncertainties. Unlisted
factors may present significant additional obstacles to the realization of forward-looking statements. Consequences of material
differences in results as compared with those anticipated in the forward-looking statements could include, among other things,
business disruption, operational problems, financial loss, legal liability to third parties and similar risks, any of which could have a
material adverse effect on DowDuPont’s, Dow’s or DuPont’s consolidated financial condition, results of operations, credit rating
or liquidity. None of DowDuPont, Dow or DuPont assumes any obligation to publicly provide revisions or updates to any forwardlooking statements regarding the proposed transaction and intended business separations, whether as a result of new
information, future developments or otherwise, should circumstances change, except as otherwise required by securities and
other applicable laws.
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